Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



-i-^bB 










i':!-' 





















■■■■-;:■ :i-y:_ra^:.t^ 
^ ^ :---'■:■:■ Ji.^ 
V ■:■-'■ -r.-v ■;:-? 

:/ •;,";:nx'r3; ^rC- 
"*' '■' '"*■' /'c r. "71 .^B- 

:-■■:--; .;-:i:x:B- 
-i -:hv-:x::-V,^ 

-xJ:v:xx^ 

>;••• ■;.-:■ v,x:!:,Bd 
'■ ■..-. yy-y ■■^:;v;^;•P 

■- - -r: ■- '■■• ^'•'■.A<>.S 
■ y ■ -;v4^:f:^^ 

,o .; > _' . J J :r"j yi ^ ■ (tP 

-y 'ya-yh>.iidiii-'}^ 
^'--yy-.ydioijd-^ 

:- r:XT^^±)cbb':;tP 

:; ±:bx'-tJith))B^ 

::•, ±:i: xxjcb ?tP 

: ;^ X v',-' v:, j- siJsO^ 

•. -y' :r":::c;jdvr->r' 



'-. -U 



'^^ 






LAW BOOKS 

PUBLISHED BY 

BELL & BRADFUTE, 

12 BANK STREET, EDINBURGH. 



^trJi:':;-,-:: :K:i- 
■^Xj^r 'j; " *r T 

^'>" 'X "■■ yy 
^-)im:^r■y 
^,>;y&.±y. 
^Xd--:x 



~Cjn_ 



--a5 



V. — -:i 



Erskine's Institute of the Law of Scotland. 

AVith the Notes of Lord Ivory and previous Editors, and addi- 
tional Notes bringing down tlie Law to tlie present time. By 
James Badenach Nicolson, Esq., Advocate. In Two Vols., 
demy 4 to. Price £4, 10s. 

" .... no one can look at a page of the edition now before us without seeing evi- 
dence of the immense labour bestowed upon it, nor can a page be perused without the reader 

being satisfied of the capacity and thoughtfulness of the editor The institutional 

writer who has held his ground best against all comers has been worthily reproduced ; and 
equally the student and the advanced lawyer will find himself in great security, trusting that 
by referring to this edition he will be placed thoroughly abreast of the present state of legisla- 
tion and decision." — Journal of Jurisprudence. 

*' We have the fullest confidence that the author's selection of authorities has been judi- 
cious and adequate ; that his interpretation of them is accurate ; and that his work, in its 
entirety, will be found replete with interest both to laymen and to lawyers-^a safe introduc- 
tion to the systematic study of Scottish law, and a useful reference in the exigencies of prac- 
tice."— iV. B. Daily Mail. 

Eegg's Treatise on Law Agents. 

A Treatise on tlie Law of Scotland relating to Law Agents, their 
Admission, Retainer, Authority, Rights, Privileges, Liabilities, 
Disabilities, Duties, &c., including the Law of Costs as between 
Agent and Client, with Notes of English decisions. By John H. 
Begg, Esq., Advocate. With 'an Appendix containing Relative 
Acts of Parliament and Acts of Sederunt, all the Tables of Fees, 
and Forais, &c. In One Vol., 8vo. Price 14s. 

jVote. — The Treatise embodies the Provisions of the Law Agents Act, 1873, which is also 
printed with Notes in the Appendix. But only about one-tenth part of the Work deals with 
or is affected by that Act, as the Treatise is chiefly intended to be an exposition of the Common 
Law relating to the Legal Profession. 

M'Laren on Wills and Succession. 

The Law of ScotRmd in relation to Wills and Succession, includ- 
ing the subjects of Intestate Succession, and the Construction of 
Wills, Entails, and Trust Settlements. By John McLaren, Esq., 
Advocate. In Two large Vols., royal 8vo. Price £3, 3s. 

" No book of this rank has been published since the death of Professor George Joseph Bell, 
except the works of Mr Eraser, Mr Dickson, and Professor Montgomerie Bell. It is high praise 
to Mr McLaren that his treatise is not inferior in excellence to any one of them."— Jbuma? of 
Jxirisprudence. 

"Mr M'Laren must trust to any character that we may have gained for honesty and inde- 
pendence in the expression of our views for the authority of the verdict which we very willingly 
pronounce in his favour. If we add that these volumes have everyi^'here the stamp of scholarship, 
and the sign, not only of professional, but of general culture, we but make an acknowledgment 
that has been most justly earned. MrM'Laren makes no claim to philosophical authorship, in 
the strict sense of the word, but as a scientific expositor of his subject he takes the very highest 
rank."— ScoWisA Law Reporter. 

Duncan's Entail Procedure. 

Manual of Summary Procedure, under the Act for the Amendment 
of the Law of Entail in Scotland (11 and 12 Vict., cap. 36J, and 
Relative Statutes and Acts of Sederunt. By John M. Duncan, 
Esq., Advocate. One Vol., 8vo. Price 12s. 6d. 

" Another case occurred closely after that of Campbell, viz., the case of BaUlie, which is 
reported in the Appendix to Mr Duncan's Manual of EntaU Procedure — a most excellent and 
useful work." — Lord KirUoch in his Note reporting the case of Henry K. Seymour, for aviho- 
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PREFACE. 



Of the provisions of 'The Conveyancing (Scotland) Act, 

* 1874/ the most important are those for — 

1. The abolition of the renewal of investiture. 

2. The redemption or commutation of casualties in existing, 
and the abolition of legal casualties in future feus. 

3. The vesting in every heir, by survivance, of a personal 
right to his ancestor's estate, so as to enable him to deal with 
it without having made up a title, and 

4 The shortening of the period of the positive prescription 
as to titles to estates in land. 

The enactment of the first two of these provisions may be 
said to have completed the carrying out of the suggestions 
made by the Soyal Commissioners in their Report, dated 13th 
January 1838, for the improvement of the Scottish system of 
land rights and conveyancing. In the conclusion of that 
Report the Commissioners made the following remarks: — ' In 
' bringing these suggestions to a close, we think it not un- 

* necessary or unimportant to remark that the improvements 

* we have recommended, while perfectly consistent with each 
' other, may yet be separately adopted. We have stated the 
' improvements which we think may be safely introduced 
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' generally into the system. But if it should be thought that 
' we are advancing too rapidly, we are not aware that any 
' part may not be taken by itself/ The course thus suggested 
was adopted; the recommendations contained in the ficport 
were carried out gradually, and after the various Acts that 
were passed during the period, from 1845 to 1868, had come 
into operation, there still remained two of the propositions in 
the Eeport which had not received effect, viz., 

The 9th, which recommended 'That where a party has 
' granted a disposition with a double manner of holding and 

* indefinite precept, or with a holding simply a me, or silent 

* as to the manner of holding sasine by the disponee or his 

* heirs or assignee duly taken hereafter and recorded, should 
' be held and construed to be, and should, in all respects, 

* operate as a sasine duly confirmed by the superior of the 
' disponer;' and 

The 1st, which recommended * That the casualty of relief, 
' and other casualties of superiority, as well as the superior's 

* right to composition upon the entry of singular successors, 
' should in future be discharged, and either commuted for an 

* annual payment, or purchased by the vassal' 

The first quoted of these propositions differed from the 
others contained in the Eeport in this, that while, with refer- 
ence to the existing forms, they were to be carried out ' by 
' substituting and abridging,' this proposition involved the 
sweeping away of the forms to which it referred, viz., cjharters 
by progress, without putting anything in their place, and con- 
sequently rendered it necessary to provide by statutory enact- 
ment for the effects which flowed from actual entry with the 
superior. This may partly have been the reason why the 
carrying of it out was postponed, though the other changes 
naturally and appropriately took precedence, as preparing the 
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way for this one; but another cause of delay was that though for 
some time there has been a very general agreement of opinion 
in the profession that entry by charter or writ, at least so far 
as compulsory, should be abolished, there was not the same 
agreement of opinion as to the way in which it could best be 
done. It would be out of place here to discuss the relative 
merits of the two modes that were proposed, but it may be 
hoped that the delay which has thus been occasioned, though 
in itself to be regretted, may have had the effect of rendering 
more perfect the plan that has been adopted. 

The provision for vesting in an heir a personal right to his 
ancestor's estate will be recognised by all as removing an 
admitted source of hardship, and the shortening of the period 
of the positive prescription will be generally approved of ; but 
it is possible, in these days of emigration to foreign lands, that 
in cases of remote propinquity the true heir may be lost sight 
of for the shortened period, and so be deprived of his right of 
succession, though probably such cases will be of rare occur- 
rence. 

In regard to the alterations in the soleiDuities in the execu- 
tion of deeds, there will probably be greater difiTerence of 
opinion. It is certainly desirable that anything really super- 
fluous in the way of solemnity should be dispensed with, but 
the object sought to be attained by such solemnities is an 
important one; and it will be admitted that the former rules 
operated satisfactorily for its accomplishment, while it may 
be doubted whether they involved any risk of error which a 
reasonable amount of attention was not suflBcient to avoid. 
It is to be hoped that the relaxation in this and other respects 
of the old rules may not in any way tend to looseness of 
practice in the preparation and execution of deeds. 

In preparing this Analysis, I have endeavoured to bring 
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together the different sections of the Act bearing on the same 
point or subject, so as to show in one view the several provi- 
sions connected therewith; and I trust that in this way the 
work may prove useful to the practitioner, by facilitating his 
reference to the clauses which he may wish to consult. 

I am indebted to Mr John P. Wood, W.S., for the prepara- 
tion of the Index. 

J. T. M. 

Edinburgh, Nov» % 1874. 
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ANALYSIS 



OF 



THE CONVEYANCING (SCOTLAND) ACT, 

18T4. 



INTEODUCTOEY EEMAEKS. 

Purpose, Title, and Commencement of the Act. 

The purpose of this Act is 'to amend the law relating to 

* Land-Eights and Conveyancing, and to facilitate the Transfer 
' of Land in Scotland/ and its short title is ' The Conveyancing 
' (Scotland) Act 1874' (a) 

It is declared that the ' Act shall, except where otherwise 

* provided, come into operation on the first day of October one 
' thousand eight hundred and seventy-four, which date is herein- 

* after referred to as the commencement of this Act' (6) The 
only part of which the commencement is postponed is that 
which deals with the title and period of prescription, which 
is not to come into operation till the first day of January one 
thousand eight hundred and seventy-nine, (c) 

Meanings assigned to certain Words and Expressions 

used in the Act 

It is by the Interpretation Clause declared, inter alia, that 
' " Laud " or " Lands " shall include all subjects of heritable 

* property which are or may be held of a superior,* whether the 
Crown, the Prince and Steward of Scotland, or a subject by 
feudal tenure (d) ; or which, prior to the commencement of the 

(a) Act, § 1. (ft) Act, § 2. (c) Act, § 34. {d) Act, §§ 3 and 69. 

A 
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• 

Act, were or might have been held by burgage tenure or by 
tenure of booking (d); and ' " estate in land*' shall mean any in- 
' terest in land, whether in fee, life-rent, or security, and whether 
' beneficial or in trust, or any real burden on land, and shall 

* include an estate of superiority' (d) ; and ' heritable securities' 
and ' securities ' shall have the meaning attached thereto by 
' The Titles to Land Consolidation (Scotland) Act, 1868,' and 

* The Titles to Land Consolidation (Scotland) Amendment Act, 

* 1869,' and shall also include real burdens and securities by way 
of ground-annuaL ' Casualties ' shall include the relief duty 
payable on the entry or succession of an heir, the composition 
or other duty payable on the entry of a singular successor, 
whether by law or under the conditions of the feu, and all 
payments exigible in lieu of such duties and compositions, and 
all periodical fixed sums or quantities which may be stipulated 
for under the Act. {d) 

The leading object of the Act may be said to be — 

The Abolition of BeTieioal of Investiture. 

This object is accomplished by making it unnecessary for 
vassals to receive, and incompetent for superiors to grant, 
charters and writs by progress, while other provisions are 
made in order to preserve certain rights and effects which 
flowed from, or were connected with, the renewal of the in- 
vestiture now abolished. 

To those conversant with the Scottish system of Con- 
veyancing, based as it is on the principle of tenure — ^recognis- 
ing two distinct but real estates, the dominium directum and 
dominium utile, in every heritable property, with the relation 
of superior and vassal subsisting between the respective pro- 
prietors thereof — ^the obligation upon the vassal to enter with 
the superior, and the rights and effects resulting therefrom, 
it will be obvious that the renewal of investiture could not 
with safety or justice be abolished, unless provision was at the 
same time made for the preservation and security of the rights 
and interests of the superior on the one hand, and of the vassal 

{d) Act, § 3. 
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ou the other. In order, therefore, that the beating and 
import of the provisions of this part of the Act may be 
properly understood, it will be necessary to keep in view some 
particulars of the law and practice on the subject as they stood 
before the passing of the Act. 

Provisions of the premously existing Lorn in regard to JReneuxjU 

of Investiture. 

1. Every person acquiring right to land was by law bound 
to enter with his immediate lawful superior, on the death of 
the last entered vassal, but he might by contract be bound to 
enter immediately on his acquiring right, or at such other 
time, or on such other event as might be stipulated in the feu 
right, the mode of entry being by charter or writ granted by 
the superior in favour of the person entering, called a charter 
or writ by progress. 

2. Entry with the superior, besides being always necessary 
technically to complete the feudal title, was essential to the 
security of any one acquiring right to land by a disposition 
containing only a public or a me holding, as infeftment on 
such disposition did not divest the granter. 

3. The entry of the new proprietor was the only efiectual 
mode of relieving the last entered vassal of his liability for 
payment of the feu-duty and performance of the prestations 
of the feu. (e) 

4. Every vassal was bound as a condition of being entered 
to pay a casualty, legal or conventional (^) as the case might be, 
to the superior ; but the superior could not compel an entry, 
or directly enforce payment of the casualty, at least where it 
was a legal one, — ^his only remedy was by means of decree 
obtained in a declarator of non-entry to take possession of the 
lands, and draw the rents thereof until the vassal should enter 
and pay the casualty. 

5. The delivery of a charter by progress operated as a dis- 



(e) Wallace, M. 4195 ; Hyslop, 13 March 1863, 1 MT. 535. 
ig) See as to amount of casnalties, infrOf p. 16. 
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charge of all bygone feu-duties and casualties, unless specially 
reserved. (/) 

Rights and Interests requiring to be provided for in Abolishing 

Benewal of Investiture. 

What has now been stated will give some idea of the im- 
portant rights and interests involved in the system of renewal 
of investiture, and requiring to be provided for in any measure 
for its abolition. Thus — 

1. Entry being the condition on which legal casualties be- 
came exigible, if entry were unconditionally abolished, the 
superior's right to such casualties would be extinguished. 

2. If a disponee in a deed containing only an a im holding 
could not get himself entered with the superior so as to divest 
his author and complete his own feudal title, he might be 
exposed to danger from the disponer's creditors or otherwise, 
while every proprietor would be subjected without remedy to 
the consequence of his lands falling in non-entry — that is, 
forfeiture of the rents. 

3. If entry by force of law were introduced simply, then 
either — Id, it might, like actual entry under the previous law, 
operate as a discharge of all bygone feu duties and casualties ; 
or, 2d, it might render the vassal liable in payment of the 
casualties before otherwise they would have been due, while the 
vassal being entered the declarator of non-entry would have 
been inapplicable to the circumstances, and the superior would 
have been left without any means of making his right to the 
casualties effectual. 

With this explanation, attention will now be directed to the 
provisions that have been made in the Act to effect the aboli- 
tion of renewal of investiture, and, at the same time, to avoid 
the risks that have just been adverted to. 

I. Abolition of Chakters and Writs by Progress. 

It is enacted that where laiids have been feued, whether 
before or after the commencement of the Act, and notwith- 

(/) Tailors of Glasgow, 11 June 1861, 13 D. 1073. 
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standing any condition or provision in any statute in force at 
the passing of the Act, or in any deed, instrument, or writing, 
whether dated before or after the passing of the Act, it shall 
not be necessary, in order to the completion of the title of any 
person having a right to the lands in whole or in part, howso- 
ever acquired, that he shall obtain from the superior any 
charter, precept, or other writ by progress, and that it shall 
not be competent for the superior, in any case, to grant any 
such charter, precept, or other writ by progress. (^)* 

It will be observed that, as regards this provision, the present 
Act differs in an important respect from the series of Acts for 
the improvement of the system of land rights that have been 
passed during the last thirty years, inasmuch as though they 
introduced and legalised changes they were only permissive, 
and left it competent to make up titles according to the 
previous law and practice; while, by the provision now under 
consideration, the previou9 practice, as regards entry with the 
superior, is simply and absolutely abolished. 

II. Constructive Entry with the Superior, and Effects 

THEREOF. 

(1.) Infeftment to imply Entry with Superior. 

Every proprietor who is or hereafter shall be duly infeft in 
the lands, is to be deemed and held to be as at the date of the 
registration of such infeftment duly entered with his immediate 
lawful superior, or, as the Act expresses it, 'the nearest 
' superior whose estate of superiority in such lands would, 
' according to the law existing prior to the commencement of 
' this Act, have been not defeasible at the will of the pro- 
' prietor so infeft,' to the same effect as if such superior had 
granted a writ of confirmation according to the previous law 
and practice, and that whether the superior's own title or that 
of any over superior has been completed or not. {%) 

(g) Act, § 4 (1).* (t) Act, § 4 (2). 

* There is a proviso saying certain writs from the operation of the Act, a» to tehich, see 
infi^ p. 12. 
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This provision vests the proprietor duly infeft, as the charter 
or writ of confinnation previously did, with a complete feudal 
title to the lands, and also removes a source of danger which 
was sometimes experienced under the previous practice. Where 
a title was made up by entry with a superior whose own title 
had not been and never was completed, the title so made up was 
ineffectuaL The Act declares that, notwithstanding of the 
superiors title not having been completed, the implied entry 
shall be valid; and as the provision is retrospective, it will 
have the effect of validating such titles already made up where 
the superior has been or shall be duly infeft, without the inter- 
vention of any mid-impediment to prevent accretion. 

(2.) Implied Entry not to extend Rights in Original Charter, and 
Prohibition of Sfuhinfeudaiion in old Feus to he still Effectual, 

The implied entry, it is declared, shall not be held to confer 
or confirm any rights more extensive than those contained in 
the original charter or feu-right, or last charter or writ by pro- 
gress of the lands, or to validate any sub-feu where subinfeu- 
dation has been effectually prohibited. {%) 

With the abolition of the necessity for, and competency of, 
periodically recurring to the superior for the completion of the 
vassal's title by charter or writ, whereby the superior is deprived 
of the opportunity which he formerly had of seeing that no 
attempt was made to encroach on his rights, and, if necessary, 
protecting them by inserting the necessary clauses for that pur- 
pose in the charter or writ, it was desirable to combine provi- 
sions for his security, and the enactment that it shall not be in 
the power of the vassal to enlarge the terms of the original 
grant will be useful, though the principle involved in it had 
been recognised by the Court as established in a case (J) where 
it was held that a charter by progress, at least where unaccom- 
panied by possession, is an incompetent mode of enlarging 
the vassal's rights. There is a question, however, which it 
might have been well to have settled, and about which the Act 

(i) Act, § ]r>(2>. 0) Button, 11 November 1863, 2 M*P. 79. 
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is silent, viz., whether conditions of the feu can be wrought off 
by the omission to insert, or validly to refer to them in the 
titles for the prescriptive period. Professor Bell held (k) that 
Hutton {supra) was an authority against their being so wrought 
off, but the terms of the decision in that case seem hardly to 
warrant this conclusioiL The Bill, as originally introduced, 
contained a provision that * where a feu has been or shall be 

* created subject to conditions and stipulations of such a charac- 
' ter as to affect and qualify the feu, such conditions and stipu- 

* lations, being in a deed or instrument duly recorded in the 

* Eegister of Sasines, shall accompany the feu, and run with 

* the lands in all transmissions thereof;' but the clause was 
dropped during the passage of the Bill through Parliament. 
The Eoyal Commissioners recommended in their third report, 
that where a sasine was put on record inconsistent with a 
superior's rights and interest, he should be entitled to bring 
an action of reduction and of declarator of the terms in which 
it should have been; and such a course might perhaps, if 
necessary, be adopted. 

The declaration as to the eflBcacy of prohibitions to sub-feu 
applies only to feu-rights granted prior to the commencement 
of the Act: Any such prohibition in future feu-rights is 
declared to be incompetent and ineffectual, (t) 

(3.) Implied Entry, without notice to the Superior, not to Believe 
last entered Proprietor of LiaMlity for FaymerU of Feu- 
Duties, Jkc, 

The object of this provision is to prevent the implied entry 
operating, as it has been seen entry with the superior formerly 
did (m), so as to relieve the last entered vassal, and his heirs 
and representatives, of their personal liability for payment of 
the feu-duties and performance of the whole obligations of the 
feu. This result is not to arise ' until notice of the change ot 

* ownership of the feu shall have been given to the superior, 
' but without prejudice to the superior having aU his remedies 
' against the entered proprietor under the entry implied by 

{k) Lect. on Conv., p. 686. (l) Act, § 22. (m) Supra, p. 3, 
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* this Act, and without prejudice also to the right of the pro- 
' prietor last entered in the lands, and his foresaids, to recover 
' from the entered proprietor of the lands all feu-duties which 
' such proprietor last entered in the lands, or his foresaids, may 

* have had to pay in consequence of any failure or omission to 
' give such notice, and for this purpose all the remedies com- 

* potent to the superior for recovery of feu-duties shall, by 
' virtue of this Act, be held to be assigned to the proprietor last 
' entered in the lands and his foresaids, to the effect of enabling 

* them to recover payment of any sum so paid by them as 
' aforesaid, but that always under reservation of and without 
' prejudice to the superior's rights, remedies, and securities, for 

* making effectual and recovering aU other feu-duties due and 

* to become due to him.' (n) 

It will be observed that in this provision, — 

(1.) The notice to the superior has per se no effect in reliev- 
ing the last entered vassal of his liability, it is only the com- 
bined operation of the new proprietor's implied entry, and the 
notice to the superior, that is to produce this effect. So long, 
therefore, as a new proprietor remains uninfeft, the last entered 
vassal will continue liable, just as under the previous law the 
vassal did, until his disponee had been received by the 
superior (<?), and there seems to be no w^iy of compelling a 
disponee to procure himself infeft, — a condition that the dis- 
poner or his agent shall be entitled to record the disposition 
in favour of the disponee, if competent, might serve the pur- 
pose, but such a condition woiild be struck at by another 
provision of the Act. (p) 

(2.) Where the last entered vassal has paid feu-duties for a 
proprietor not infeft, though there can be no doubt that his 
common law remedies will remain open to him, it is by no 
means clear that the implied assignation in his favour of the 
remedies competent to the superior will take effect, as the 

(n) Act, § 4 (2). 

(o) WaUace, M. 4196 ; Hyslop, 13th March 1863, 1 MT. 535. 
. Cp) Act, § 22.* 

* The Competency of inserting such a condition In feu rights is, in one case, reserved by the 
Act, § 24. 
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expressed purpose of the provision is to enable the last entered 
proprietor ' to recover from the entered proprietor of the lands ;' 
and 

(3.) While the last entered proprietor's liability extends to 
payment of the feu-duties and performance of the whole 
obligations of the feu, his expressed right of reUef is limited 
to recovery of the feu-duties, and to this the operation of the 
implied assignation will be confined. 

(4.) Form, &c., of Notice to Superior of Change of Ownership, 

A form and mode of giving notice to the superior of a change 
of ownership of the feu are provided in Schedule A, which has 
the same efifect as if contained in the Act ($'). The general 
requirements of the notic^, which is to be adapted to the cir- 
cumstances of each case, are, that it shall contain the name, 
designation, and address of the new proprietor, and the name 
of the last entered vassal. The names by which the lands or 
subjects are generally known, so as to distinguish them to the 
superior, are to be mentioned, but without any detailed descrip- 
tion, and if the subjects are in a town, the number of the 
street, &c., may be given, or wh^e more suitable, reference 
may be made to the feu right ; but the superior is not to be 
entitled to object that the information as to the new proprietor, 
or the description of the lands, is insufficient or erroneous, unless 
it can be shown that the notice was intended to mislead. 

The notice is ' to be signed, but not attested by the seller of 

* the feu, or by heir, or the trustees, or executors of a deceased 
' proprietor, or by any one of the trustees or executors for 
' himself and his co-trustees or co-executors, or by an agent of 
' anj of these parties.' 

It is * to be addressed and posted or delivered to the superior, 

* or to his known agent, or to the person to whom the feu- 

* iuties of the feu have been paid, and in the event of the superior 

* being unknown or doubtful, the notice to be addressed " to 
' " the superior " of the lands mentioned in the notice, with- 

* out name (in the event of the proprietor being unable to 

(q) Act, § 66. 
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' ascertain the name of the superior), and to be posted or sent to 

* the keeper of the Office of Edictal Citations in Edinburgh, 
' and published in the register of these citations, and also 
' (where there is doubt as to the superior) to the person or to 
' the agent of the person as to whom such doubt exists/ (r) 

(5.) Evidence of Notice having been sent to Superior, 

It is provided that in the event of the proprietor last infeft 
desiring to preserve evidence of his having sent such notice, 
it shall be sufficient ' if a copy of such notice, certified by the 

* sender thereof as having been delivered or put into the post- 
' office by him in presence of two witnesses, who shall also 
' subscribe the certificate, is preserved, or that the notice is 
' acknowledged by the superior or his agent to have been 

* received, either on a duplicate thereof or by a separate 
' acknowledgment ; and the superior, or his agent, on receiving 
' such intimation in duplicate, with a fee of five shillings, 
' shall, if required, be bound to return one of the copies with 
' an acknowledgment of intimation thereon subscribed by 
' him.' (s) 

It is not quite clear what the effect of this provision may 
be. In the prior part of the clause it is declared that the last 
entered vassal shall remain personally liable until notice of 
the change of ownership of the feu shaU have been given to 
the superior ; but though, in the subsequent part, a ' sufficient ' 
mode of preserving evidence of the notice having been sent is 
provided, it is not said that the notice so sent shall be effectual 
if (as where it is put into the post-office, or sent to the Office 
of Edictal Citations) the superior does not receive or learn of 
it The safe course, therefore, wherever possible, will be to 
send the notice in duplicate, and get from the superior or his 
agent an acknowledgment of intimation, and where it is sent 
by post to register the letter. At the same time, as the Act 
requires only that notice shall be * given to the superior,' if 
this shall be done in compliance with the directions in the 
Act it will probably be sufficient. 

(r) Sched. A. (s) Act, § 4 (2). 
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(6.) Implied Entry not to affect Superior's Bight to Casiudties, 

FeU'DiUieSy &c. 

The implied entry is not to prejudice or affect the right or 
title of the superior to any casualties, feu-duties, or arrears of 
feu-duties which may be due or exigible at or prior to the date 
of such entry ; and all rights and remedies competent to the 
superior under the previously existing law and practice, or 
under the conditions of the feu-right, for recovering, securing, 
and TTi ftViTig effectual such casualties, feu-duties, and arrears, 
or for irritating the feu oh non solutum canonem, and all the 
obligations and conditions in the feu right prestable to or 
exigible by the superior, in so far as they have not ceased to be 
operative in consequence of the provisions of the Act, or other- 
wise are still to be available to the superior ; but 'such implied 
' entry shall not entitle any superior to demand any casualty 
' sooner than he could, by the law prior to this Act or by the 
' conditions of the feu right, have required the vassal to enter 
* or to pay such casualty irrespective of his entering.' (s) 

This provision secures the superior's rights by preventing 
the implied entry from operating, as an actual entry previously 
did, as a discharge of bygone feu-duties and casualties, and 
at the same time protects the proprietor from being called on 
to pay a casualty sooner than otherwise he should have 
been. 

(7.) Non-Entry Abolished, Process for Becovering Payment 

of Casualties, 

It is declared that no lands shall, after the commencement 
of the Act, be deemed to be in non-entry, and as this renders 
inapplicable the declarator of non-entry by which casualties 
were by the previous law made effectual, a new mode of pro- 
cedure for the purpose has been introduced. It is enacted 
that a superior who would but for the Act be entitled to sue 
an action of declarator of non-entry against the successor of 



{8} Act, § 4 (8). 
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the vassal in the lands, may raise in the Court of Session 
against such successor, whether he shall be infeft or not, an 
action of declarator, and for payment of any casualty exigible 
at the date of such action, and no implied entry shall be 
pleadable in defence against such action. The decree for pay- 
ment in such action is to have the effect of and operate as a 
decree of declarator of non-entry, according to the law prior to 
the passing of the Act, but shall cease to have such effect upon 
the payment of such casualty, and of the expenses (if any), 
contained in the decree ; ' but such payment shall not preju- 
' dice the right or title of the superior to the i-ents due for the 
' period while he is in possession of the lands under such 

* decree, nor to any feu-duties or arrears thereof which may be 

* due or exigible at or prior to the date of such payment, or 
' the rights and remedies competent to him under the exist- 

* ing law and practice for recovering and securing the 

* same/ {t) 

The form of the summons in such action is contained in 
schedule B annexed to the Act, and is applicable to all casual- 
ties, whether legal or conventional. 

Decree in such action will operate exactly as decree of non- 
entry formerly did, and it will be kept in view, that though 
the decree wiU contain findings in terms of the personal con- 
clusions for payment of the casualty and expenses, these 
cannot be enforced by personal diligence against the defender. 

(8.) Writs saved from the operation of the Act 

As already mentioned, there are certain writs saved from 
the operation of the general abolition of charters and writs by 
progress, videlicet, charters of novodamus, precepts or writs 
from chancery, or of clare constat, and writs of acknowledg- 
ment, {u) 

These writs depend, as other charters or writs by progress 
under tlie previous law did, for their validity on the grantor's 
title being complete. The provision in the Act which declares 

(t) Act, § 4 (4). (u) Act, 8 4 (1). 
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that the implied entry shall be effectual, though the superior's 
own title has not been completed, does not, j^er expressum, 
apply to the writs under consideration, and therefore as regards 
them may not be available ; but wherever the granter is at 
the time, or shall afterwards, without any intervening mid- 
impediment, be duly infeft and so constructively entered (v), 
the prior part of the provision in the Act will operate so as by 
accretion to validate the writs granted. 

It has been suggested that the terms of the proviso in sec- 
tion 4 (1) of the Act, ' that nothing in this Act contained shall 
' prevent the granting of charters of novodamus or precepts or 
' vrrits from GTiancery, or of clare constat,' leave it still com- 
petent to grant Crown writs of resignation and confirmation 
as formerly. In the Bill, as originally introduced, the words 
were, * charters of novodamus or writs of clare constat,' and so 
they stood till after the recommitment of the Bill in the House 
of Commons, when they were changed to their present form. 
Sead alone, the words would certainly admit of the construc- 
tion suggested; but that they were not intended to have this 
meaning seems to be clear, not only because by the interpreta- 
tion clause the word 'superior ' includes the Crown, but because 
section 59 enacts ' that the provisions of this Act shall apply 

* to lands held of the Crown and of the Prince in the same 
' way as to lands held of a subject superior,' while by section 
4 (2) ' Every proprietor ' ' duly infeft in the lands shall be 

* deemed and held to be ' entered with the superior as by con- 
firmation. On the whole, therefore, it is thought that the 
proposed construction of the clause is not well founded. No 
doubt its effect would be only to make the provision permis- 
sive; but plainly a writ of confirmation following on the con- 
structive entry by confirmation, could have no possible effect; 
and to rely on a title made up by writ of resignation, would 
be at least somewhat hazardous. The abolition of the office 
of Presenter of Signatures (section 57) also seems to indicate 
that the granting in future of such writs was not contem- 
plated. 

ko) Act, § 4 (2). 
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III. Provisions as to Compositions payable by Corpora- 
tions, Trustees, Ac, in Feus prior to the Act. 

The general principle of the provisions of the Act in regard 
to the amount and periods of payment of casualties in feus 
created prior to its commencement is to leave them to be 
regulated by the previously existing law, or by the terms of 
the feu-right; but there are certain cases which are not so 
provided for. A superior is not bound to enter a coi-pora- 
tion or a body of trustees. Such cases were formerly made 
matter of arrangement by fixing a certain period, on the 
lapse of which, or naming an individual on whose death, 
another casualty should be payable, and where this has been, 
or shall be, done, the Act does not interfere; but in the absence 
of such arrangement, the foUowing provisions are to take 
effect: — 

(1.) Where the Paynunt of Casualties is by the Feu-right left 

to be regulated by Law. 

In this case — 

1. Corporations,— CorpoTditioiis acquiring the lands are to pay 
at the date at which the first composition would have been 
payable if the Act had not been passed, and every twenty- 
fifth year thereafter a sum equal to what, but for the Act, 
would have been payable on entry by a singular successor, (w) 

2. Trustees. — Where a composition, payable on the death 
of the vassal, shall become exigible from any trustee or body 
of trustees, another composition is to be payable at the end of 
every twenty-five years, so long as the lands shall be vested in 
such trustee or trustees, (x) 

(2.) Where, by the terms of the feu-righty a taxed Com/position is 
payable on each Sale or Tram^sfer of the Property as well as 
on the Deaih of each vassaL 

In this case — 

1. Corporations, &c. — Corporations and trustees acquiring the 



{w) Act, § 6. (a?) Act, § 6. 



REDEMPTION OR COMMUTATION OF CASUALTIES. 15 

property, and so becoming liable in a composition, shall pay 
another composition at the end of every fifteen years from the 
date of the acquisition of the lands by such corporation or trustee 
or trustees, so long as the lands shall be vested in such corpora- 
tion or trustee or trustees, with such interest, if any, during 
the not payment as may be stipulated for in the feu-rights, (y) 
2. Persons having SeparcUe Interests. — Where an entry is 
implied, in terms of the Act, in favour of two or more parties 
having separate interests, as liferenter and fiar respectively or 
as successive liferenters, a composition, or in the case of parties 
interest'Cd pro indiviso, a rateable share of a composition, is to 
become due by each of such parties in the order in which they 
shall severally take benefit under such entry, with such inte- 
rest, if any, during the not payment, as may be stipulated for 
in the feu-right, (y) 

(3.) Where a Corporation or a Trustee or Trustees shall cease to 
be Proprietors of the Lands after having paid a Gomposi' 
tion or Compositions in terms of this provision of the Act 

In this case the successor of such corporation, or of such 
trustee or trustees, who shall be duly infeft in the lands when, 
but for the change of ownership another composition would 
have been payable by such corporation or trustees, that is, at 
the expiration of twenty-five years or fifteen years, as the case 
may be, from the date of the last payment of a casualty by 
such corporation or trustees is then to pay a composition, and 
the casualties are thereafter to become due and payable at the 
same time and in the same manner as if the lands had never 
been vested in such corporation or in such trustees, (z) 

In this last provision it is only the successor * duly infeft ' 
who is made liable in payment of the casualty, and as the 
casualty is due only by force of the Act, it may admit of ques- 
tion whether the other provision, which makes it competent 
to sue an action of declarator and for payment of casualties 
against a successor, whether he shall be infeft or not (a), applies 



{y) Act, § 6. (z) Act, § 6. (a) Act, § 4 (4). 
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to this case; but as the earlier part of the clause makes 
trustees in every case and corporations in the case of taxed 
compositions liable in the statutory casualties ' so long as the 
* lands shall be vested in them/ probably in these cases, if 
payment cannot be enforced against the successor, it might 
be enforced against the trustees or corporation as still undi- 
vested through the non-infeftment of the successor, though 
in this view the mode of enforcement may require considera- 
tion. The provisions of clause 4 (4) are not declared to be, and 
in terms are not, applicable to the case, because — 1. The fee 
being full it can hardly be said that the superior, ' but for this 
' Act,' could have sued ' an action of declarator of non-entry ;' 
and, 2. The action authorised by the clause is to be directed 
'against the successor of the vassal;' but here it would be 
directed against the vassals themselves, the trustees, or corpora- 
tion. It might be tried to direct the action against both the 
trustees or corporation and the successor, but there would be 
this difficulty, that if competent at all against the successor, 
it must be in the form of an action of declarator, and for pay- 
ment of the casualty under the conclusions of which if it should 
be held that the casualty forms only a personal claim, and lies 
against the trustees or corporation, no decree capable of being 
enforced (b) could be obtained, while to insert conclusions to 
meet each view, would probably lead to the action being 
thrown out as incompetent. 

IV. Provisions for the Redemption or Commutation of 

Casualties. 

As already mentioned, a vassal on entering with his supe- 
rior was bound to pay a casualty, legal or conventional, accord- 
ing to the terms of the feu-right, and he is still, though under 
a different arrangement, bound to pay such casualty. The 
legal casualty payable by an heir, called relief-duty, is a year's 
feu-duty ; that payable by a purchaser or singular successor, 
called composition, is a year's rent of the lands. The conven- 

{b) Supra, p. 12. 
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tional or taxed casualties are very various in regard both to 
their amount and to the periods at or occasions on which they 
are exigible. These casualties, particulariy the untaxed com- 
position of a year's rent, have long been a subject of complaint, 
and the Eoyal Commissioners, in their report of 13th January 
1838, recommended that they ' should in future be discharged, 
and * either commuted for an annual payment or purchased by 
' the vassal,' and provision for this has now been made in the 
Act, though in its application, as will be seen, it is not uni- 
versaL 

1. Parties entitled to avail themselves of the provisioTis for 

Redemption or Commutation, 

The power of redemption is conferred on the proprietor (&) 
or on a mid superior (c) alone ; that of commutation, with one 
exception in its nature only temporary, is conferred on the 
superior alone {d)^ and comes into operation only if and when 
the proprietor or mid superior proposes to exercise his power of 
redemption, (e) The exception is in the case of feus contracted 
before the passing of the Act, to be granted, and here either the 
superior or the vassal may exercise the power to commute. (/) 

2, What Casualties Toay he Redeemed. 

It is only casualties incident to a feu created prior to the 
commencement of the Act which may be redeemed (&) ; but all 
such may be redeemed * except those which consist of a fixed 
' amount stipulated and agreed to be paid in money or in 
' fungiWes. at fixed periods or intervals.' {g) The reason for 
the exception is, that this is the only kind of casualty that 
in future feus may be stipulated for (A), and in such feus 
redemption is not to be competent. 

It is no bar to the redemption that the casualties are sub- 
ject to the fetters of an entail. {%) 



(6) Act, § 16. 

(e) Act, §§ 16, 17. 

ig) Act, § 16. 


(c) Act, § 19. 
(/) Act. § 24. 
(h) Act, § 23. 


(d) Act, § 17. 
(6) Act, § 16. 
(t) Act, § 18. 
B 
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3. Terms and Conditions of Redemption apart from Agreement. 

1. Casualties exigible only on the death of the vassal may 
be redeemed on payment of the amount of the highest casualty, 
estimated as at the date of redemption, with an addition of 
50 per cent. (J) 

2. Casualties exigible on each sale or transfer of the pro- 
perty, as well as on the death of the vassal, may be redeemed 
on payment of two and a half times the amount of the casualty 
estimated as aforesaid payable on such occasions, (j) 

3. Casualties consisting of an annual sum for each year 
from the date of the last entry may be redeemed upon pay- 
ment of eighteen times the amount of such annual sum. {j) 

4. In all cases, except by agreement, any casualty which 
has become due, and the amount of such annual sums since 
the last payment thereof, must be paid before redemption is 
allowed, and the redemption is to apply only to future and 
prospective casualties, {j) 

5. The terms and conditions of redemption of the casualties 
incident to an estate of mid superiority, and of those incident 
to an estate of property, are in aU respects the same, (i) 

4. Terms of Commutation of Ca^sualties, 

Where the superior, whether a fee simple proprietor or heir 
of entail — or in the case of feus contracted before the passing 
of the Act, to be granted where either the superior or the 
vassal — so elects, the redemption money is to be converted into 
an annual sum equal to 4 per cent, upon the capital. (1) 

5. Mode of Completing Redemption or Commutaton of 

Camialties, and effect thereof 

1. Redemption, — ^Where redemption is agreed to, the supe- 
rior, whether holding in fee simple or subject to the fetters of 
an entail, is, on payment or tender of the redemption money, 

{/) Act, § 16. {k) Act, § 19. (0 Act, §§ 17, 18, and 24. 
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bound, at the expense of the party redeeming, to discharge all 
right to the casualties so redeemed, and such discharge, which 
may be in the form set forth in Schedule F, annexed to the 
Act, or in a similar form, being recorded in the appropriate 
Begister of Sasines at the expense of the party redeeming, is 
to operate as a valid and effectual discharge of such casualties, 
unless the superior shall have granted an heritable security 
affecting the superiority, in which case the discharge is not 
to be effectual without the consent of the creditor in such 
security, (fw) 

Under the previously existing law, casualties were some- 
times renounced by discharge, though the more correct form 
of proceeding was by charter of resignation and novodamus, 
and, as charters of novodamus are reserved by the Act, such 
a deed may, if for any reason more suitable, still be used for 
the purpose. 

Application of Redemption Money where Casualties are 

subject to Entail. 

Where the casualties are subject to the fetters of an entail, 
the redemption money is to be consigned in one of the banks 
in Scotland incorporated by Eoyal Charter or Act of Parlia- 
ment, in name of the Accountant of the Court of Session, who 
shall be allowed a reasonable fee out of it for his trouble. It 
is to be applied, under the orders of the Court,* by the heir of 
entail in possession for the benefit of the estate, such heir 
receiving the accruing interest. If the money consigned during 
any period of three years shall not exceed in whole the sum of 
L.100, it may, at the end of that period, be paid over by the 
Accountant of his own authority ' to the person or persons, 
* or the representatives of the person or persons, in possession 
' of the entailed estate at the time or times, when the consign- 
' ment or consignments was or were respectively made.' (n) 

(m) Act, §§ 16 and 18. (n) Act, § 18. 

* The Act does not specify the purposes to vrhich the money may be applied^ which w 
therefure be in the discretion of the Court. No form of application is given. 



20 CONVEYANCINO (SCOTLAND) ACT, 1874. 

2. Commutation. — ^Where the superior, whether a fee simple 
proprietor or heir of entail, elects that the redemption money 
shall be converted into an annual sum, a memorandum, in the 
form set forth in Schedule 6, annexed to the Act, or in a 
similar form, of the amount of such annual sum, is to be 
signed by the parties, or their respective agents, and recorded 
in the appropriate Eegister of Sasines, at the expense of the 
party redeeming, whereupon such annual sum is to be deemed 
to be feu-duty with all the legal qualities thereof, and to form 
an addition to any existing feu-duty, and the superior's right 
to all casualties is to be held as discharged, (p) * 

The mode of proceeding in this case, recommended by the 
Eoyal Commissioners, was by charter of novodamus. 

V. Provisions for the Commutation of Carriages and 
Services exigible by a Superior. 

Carriages and services exigible by any superior, including 
heirs of entail (p), may be commuted either by agreement, 
actual or constructive, or judicially ; and the provisions in this 
case differ from those relating to casualties, in this respect, that 
the commutation may be effected by either the superior or the 
vassal. There is no provision for redemption of carriages and 
services. 

1. Commutation by Agreement, 

Where such carriages and services, or any of them, ' shall, for 

any period of five years, have been commuted to an annual 

' money payment by agreement between the parties, whether 

* reduced to writing or not, and whether express or implied 
' from the conduct or actings of parties, and have not thereafter 
' been exacted and performed, the said annual payment shall 

* thereafter be deemed to be the value in all time coming of 
such carriages and services respectively, and the superior 

(o) Act, §§ 17 and 18.* {p) Act, § 21. 



* This proTision does not apply to the case of feus contnuAed before the passing of the 
Act, to be granted, as to which see <f0^(, p. 38. 
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' shall be bound to accept the same in lieu of such carriages 
' and services respectively.' {q) 

Under this provision the superior, after de facto receiving 
the annual payment for five consecutive years after the com- 
mencement of the Act, will not be entitled, without the con- 
sent or acquiescence of the vassal, to revert to the carriages or 
services, unless he can show that there was a mutual under- 
standing between him and the vassal that the making and 
receiving of the annual pajmient was not to produce the 
statutory eflfect, but, as will be afterwards explained, though 
an agreement may have been effectually constituted between 
the parties, there may be diflBlculty in getting it carried out 
in the statutory form. 

2. Judicial Commutation, 

Where carriages and services have not been commuted by 
agreement, either party may apply to the sheriff, within whose 
jurisdiction the lands lie, to determine summarily the annual 
value thereof, and his determination is to be final ; and the 
superior is bound thereafter to accept the annual sum so fixed 
in lieu of such carriages and services, (r) 

3. Mode of Completing the Commutationy and its Effect 

The annual money value, where ascertained by agreement, 
may be stated in a memorandum in the form set forth in the 
Schedule G, annexed to the Act, or in a similar form, signed 
by the parties or their respective agents, and on such memor- 
andum, or the extract decree by the Sheriff, being recorded in 
the appropriate Eegister of Sasines, such annual money value is 
to be deemed to be feu-duty with all the legal qualities thereof, 
and shall form an addition to any existing feu-duty, and the 
superior's right to the carriages and services shall be held to 
be discharged, (s) 

Under this provision it will be observed — 

1. If either party objects to put the agreement in the form 
of the memorandum, there is no means of compelling him to 

(g) Act, §20. (r) Act, §20. (») Act, § 21. 
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do 80, the Act in this respect being merely permissive. The 
other party may, in competent legal proceedings, prove the 
constitution and tenns of the agreement, in which case it will 
be binding as a contract between them; but there is no way of 
getting judicial authority interponed to the agreement, so as 
to have it put on the record. 

2. Although in either case the superior is bound to accept 
the annual sum in lieu of the carriages and services (t), it is 
only the recording of the memorandum or decree that operates 
as a discharge thereof, and converts the annual sum into feu- 
duty with the legal qualities thereof, (v) * 

VI. Peovisions as to Feu-Duties and Casualties in 

Future Feus. 

Before the passing of the Act, feu-duties and casualties 
could be arranged in any way that suited the views of the 
contracting parties, but now certain rules regarding them have 
been introduced, which in future feus must be observed ; and 

legal casualties are abolished, so that apart from stipulation 
none wiQ be exigible. 

1. Feu-Duties must he fixed. 

In feus granted after the commencement of the Act the 
annual feu-duty must be of fixed amount or quantity, {x) 

2. Casualties, Legal Abolished, Conventional insist he of fi^xed 
amount, and payable cd fixed intervals. Exception to this 
provision. 

It is declared that — 

1. No casualties or duties shall by law, irrespective of 
express condition or covenant, be hereafter payable to the 
superior. 



(t) Act, § 20. (t*) Act, § 23. (a:) Act, § 21. 



* The word ' redemption/ which occars in the end of this clause, has been inserted by mistake 
there being no power under the Act to redeem carriages and services. 
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2. It shall not be lawful to stipulate for any casualty to be 
paid on the succession of an heir, or the acquisition of a 
singular successor, or in any way except at fixed intervals; but 

3. It shall be lawful to stipulate for a permanent increase 
or reduction of the feu-duty, or for payment of a casualty in 
the form of a periodical fixed sum or quantity, provided that 
the amount of such increase or reduction, or of such periodical ' 
additional sum or quantity, shall be certain, and that the 
time or times at which such additional sum or quantity shall 
be exigible, or from and after which such increase or reduction 
is to have effect, shall also be certain, (y) 

To this rule there is the following exception of 
Fev^rights to he granted under agreements entered into before 
the passing of the Act : — 

Where superiors have agreed or contracted prior to the passing 
of the Act to feu land, but have not granted the feu-rights 
thereto, and would but for the Act have been entitled in the 
feu-rights to stipulate for the payment of casualties as well as 
of feu-duties, nothing in the Act shall be construed or held as 
depriving such superiors of their right to such casualties; but 
such casualties may, if desired by such superiors or their vassals 
in such feus, be converted into annual sums equal to 4 per 
cent, on the amount of the price of the redemption of such 
casualties ascertained as provided in section 15 of the Act, 
and such annual sums shall be deemed to be feu-duties, with 
all the legal qualities thereof, and shall form additions to the 
feu-duties which may have been contracted for, and in the 
feu-rights superiors shall be entitled, in the event of the 
casualties being converted, to state as one feu-duty the feu- 
duty which has been contracted for, and that formed by the 
converted casualty, and shall have all competent remedies 
for recovery thereof. But in the event of neither the superiors 
nor the vassals in such feus desiring to convert the said 
casualties, it shall be competent in such feu-rights to stipulate 
for payment of the casualties wMch the vassals may expressly 
or by force of law have agreed to pay, in the same manner as 

(y) Act, § 23. 
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might have been done prior to the commencement of the Act; 
and it shall also be competent in snch feu-rights to stipulate 
that the same shall be recorded by the agent of the superior 
at the expense of the vassal if such or a similar stipulation 
shall have been made in the agreement or contract for feuing 
such land, (z) 

It will be observed, that in this case there is no power given 
to redeem, and should the parties not take advantage of the 
power to have the casualties converted before the feu-right is 
granted, then, as the fifteenth and relative clauses apply only 
to feus created prior to the commencement of the Act, there 
will be no means thereafter except by agreement of effecting 
their conversion. 

In this case the necessity for the memorandum provided 
by section 17 is superseded, the arrangement being completed 
in the feu-right. 

The authority given to stipulate that the feu-right shall be 
recorded by the superior's agent cannot be extended so as to 
include conveyances of the feu. 

VII. Vesting of a Personal Eight to Land in Heir 

ENTITLED TO SUCCEED THERETO. 

This enactment, which puts an heir immediately on the 
succession opening to him in the same position as if he held 
a disposition of the lands from his ancestor infeft therein, 
remedies a very serious evil which sometimes arose under the 
previously existing law, viz., that on the death of his ancestor 
an heir unserved had no title whatever to deal with the land, 
and his deeds in no way affected it. This might occasion 
much hardship, as, for instance, where it was important for 
the heir to execute immediately bonds of provision to wife 
or children over an entailed estate, or to sell or burden a^ 
estate in fee simple, and, owing possibly to his right, though 
ultimately sustained, having been disputed, he died before 
expeding service, without which any such deeds of his, except 
in so far as they might be validated by the Act 1695, c. 24, 

(2) Act, § 24. 
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were ineflfectual. Another evil attending this state of the law 
was that it injuriously affected creditors of an apparent heir 
who had not done diligence against the lands during his life. 

The existing system of titles was not applicable to this 
changed state of the law, and therefore, in order to render the 
enactment vesting a personal right in an heir apparent 
effectual, there was required, and has been provided, a mode 
whereby the heir or disponee of such heir may complete a 
title in his own person. While facilities have thus been 
given to an heir apparent to deal with the estate, provision 
also has been made for protecting the rights of other parties 
who may dispute his right. 

The enactments for these purposes will now be explained. 

1. The Personal Bight vested in mi Heir Apparent, Its 

Effects and Consequences, 

The Act declares that — ' A personal right to every estate 
' in land descendible to heirs shall, without service or other 
' procedure, vest or be held to have vested in the heir entitled 
' to succeed thereto, by his survivance of the person to whom 

* he is entitled to succeed, whether such person shall have 
' died before or after the commencement of this Act, provided 
' the heir shall be alive at the date of the commencement of 
' this Act, if such person shall have died before that date, and 
' such personal right shall, subject to the provisions of this 
' Act, be of the like nature and be attended with the like 
' consequences, and be transmissible in the same manner as a 

* personal right to land under an unfeudalised conveyance, 

* according to the existing law and practice/ (a) 

This provision, besides enabling the heir at once to deal 
with the estate either onerously or gratuitously, will render it 
in all circumstances liable to be attached after his death as 
well as during his life for his debts, though he should die in 

(a) Act, § 9.* 



* The rabrie of this clause i« wrong. It bears that the utatt^ in place of a personal right to 
it, shall rest in the hdr. 



26 CONVEYANCING (SCOTLAND) ACT, 1874. 

apparency, but will not affect the preference which the ances- 
tor's creditors have under the Act 1661, c. 24. 

2. Provisions for the Protection of other Parties claiming 

right to the Estate, 

(1.) The right of any Person moJcvng up a Title under this pro- 
vision may he challenged. Time vrUhin which this mt^ he 
done, and how. 

To prevent injury that might arise to other parties from 
this new mode of making up a title to, and the power given 
to deal with the estate, the right of any person to an estate 
in land by succession as heir acquired after the commencement 
of the Act is in this respect assimilated to the right acquired 
by service under the previously existing law, and may at any 
time within twenty years after his infeftment and entering 
into possession of the estate, but not thereafter, be challenged 
by any one who, under the previously existing law, would 
have been entitled to challenge the service of such person, 
and, in the absence of evidence to the contrary, the date of 
infeftment is to be assumed to be the date of possession. (6) 
The challenge may be by action to set aside the right, or to 
reduce the title (c), the first course being applicable to the 
case where the heir has entered into possession, or otherwise 
asserted his right, but has not made up a title, and the second 
to the case where he has made up a title. 

(2.) Legal Remedies to prevent the entering on or to remove from 
Possession, Sc. 

For the further protection of other parties, it is provided 
that nothing in the Act shall prejudice or affect the legal 
remedies of any person having lawful title and interest to 
prevent any other person from entering into possession of an 
estate in land as heir, or to remove him from possession, or to 
obtain sequestration of such estate, or the appointment of a 
judicial factor pending the trial of any question regarding the 
right of succession; and it shall be lawful for a Court of com- 
petent jurisdiction to regulate possession pending such trial as 

(6) ^ct, § 13. (c) Act, § 13. 



MODB OF COMPLETINa OB MAKING-UP TITLES TO LAND. 27 

the Court shall see just notwithstanding the completion, under 
the Act, of the title of any person as heir, (d) 

3. Limitation of Liability of Heir for his Ancestor's Debts. 

This provision, though made in connection with the per- 
sonal right of an heir under the Act, is not limited to that 
case, but is of general application. Formerly an heir who 
was served to his ancestor became universally liable for the 
ancestor's debts, unless he took means to limit such liability, 
as by expeding service with specification annexed, in which 
case his liability was limited to the value of the lands in the 
specification, but the operation of the service as a title was 
limited to the same lands. This has now been changed, and 
it is declared that — 

1. An heir shall not be liable for the debts of his ancestor 
beyond the value of such ancestor's estate to which te 
succeeds, (e) 

2. If an heir shall renounce the succession, the ancestor's 
creditors shall have the same rights against the estate as upon 
a renunciation according to the previously existing law (e); 
that is, they may attach it by adjudication, contra hcereditatem 
jacentem. 

3. An heir who, before renunciation, intromits with the 
ancestors estate shall be liable for the ancestor's debts, but 
only to the extent of his intromissions, {e) 

This provision renders service with specification annexed no 
longer necessary. 

The mode of completing a title to land under the construc- 
tive personal right will be afterwards noticed. (/) 

VIII. Changes in the Mode of Completing or Making-up 

Titles to Land. 

(1.) Entry with Superior. Abolition of Charters and Writs 

by Progress. 

Entry with the superior is, as has been already mentioned, 
essential to the completion of a proprietor's title to land. At 

(d) Act, § 14. {e) Act, § 12. (/) Infra VIII. 5 (2) p. 34. 
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the passing of the Act there were two modes, by either of 
which entry could be obtained — ^resignation and confirmation ; 
and according as the one or the other of them was adopted, or 
the state of the title rendered necessaiy, a charter or writ of 
resignation, or of confirmation (styled a charter or writ by pro- 
gress), was granted by the superior in favour of the party 
entering. The provisions of the Act render any formal entry in 
order to the completion of the title unnecessary, and the grant- 
ing of such charters and writs incompetent {g\ and declare 
that every proprietor, duly infeft in the lands, shall be held 
as at the date of the registration of such infeftment to be duly 
entered with the immediate lawful superior to the same eflfect 
as if such superior had granted a writ of confirmation, accord- 
ing to the existing practice at the passing of the Act. (A) 

The result of these provisions is — (1.) That charters and 
writs by progress can no longer be used in the transmission of 
land rights, a constructive entry by force of the Act being sub- 
stituted therefor ; and (2.) That entry by resignation is incom- 
petent, and in future every proprietor of lands, who is entered 
with the superior, must be so as by confirmation, and with 
the same effects as previously flowed from this mode of 
entry. 

To save repetition, the observations already made on this 
part of the Act are referred to. (j) 

(2.) Consolidation of Property, with Superiority. 

1. Mode of effecting Consolidation, — ^The rights of property 
and superiority in land form distinct estates, and though both 
vested in the same person remain separate, unless they have 
been or until they shall be consolidated. By the law and 
practice prior to the passing of the Act, this consolidation of 
the two fees was effected by what was called resignation ad 
perpetuam remanentiam, by which, where the superior acquired 
the property of the lands, the proprietor resigned them into his 
superior's hands ad remanentiam, and where the proprietor of 
the lands acquired the superiority, he, after completing his title 

{g) Act, § 4 (1). {h) Act, § 4 (2). (t) Supra, p. 4, et aeq. 
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to it as proprietor, resigned the lands into his own hands as 
superior. In the first ease the disposition contained a clause of 
resignation ad remanentiam; and in the second, the proprietor 
granted a procuratory of resignation ad remaneTUiam, and on 
the disposition or procuratory being recorded in the Eegister 
of Sasines, it had the eflFect of extinguishing the subaltern 
right of property as a separate estate, and reuniting it to the 
superiority, as it had been prior to the granting of the feu 
right. This process is now rendered incompetent by the aboli- 
tion of charters and writs by progress and by implication, if 
not expressly of resignation, as a mode of completing titles, or 
of transmitting land rights (j). It therefore became necessary 
to provide other means of attaining the object, and two courses 
were suggested with this view. One of these was to introduce 
an ipso jure consolidation, but this, by operating imiversally, 
might produce results which the party not only did not in- 
tend but wished to avoid. He might wish to retain the pro- 
perty and superiority as separate estates to be dealt with as 
such ; or the two fees might be held on destinations to different 
series of heirs, and so long as they continued to be separate 
would descend to those different heirs, and such might be the 
proprietor's desire ; but so soon as they became consolidated 
the fee of the superiority as the higher right would absorb 
that of the property, and both would fall under the destina- 
tion in the superiority title, and descend accordingly. 

The other suggestion was to make a provision which, while 
it enabled the party, if he so desired, to effect consolidation, 
should leave it entirely in his option to do so or not, and so 
should avoid the result that has just been explained, and this 
is the principle on which the Act proceeds. 

It is declared, that when a superior has acquired and com- 
pleted a title to the property or mid-snperiority of lands, or 
where the proprietor of the property or of the mid-superiority 
has acquired and completed a title to the superiority, a minute 
in or as nearly as may be in the form of Schedule C, annexed 
to the Act, shall, when recorded in the appropriate Eegister of 

(j) Act, §§ 4 (i), 4 (2), et supra, p. 28, 
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Sasines, be held to consolidate the property or the mid-supe- 
riority, as the case may be, with the superiority, all to the 
same effect as consolidation by resignation adperpetuam rema- 
nentiam according to the previous law and practice (k). 

The same result will follow from this as from the previous 
mode of consolidation — the two fees will descend to the same 
heirs. 

2. £ffect of Consolidation as regards Over Superior. — ^No con- 
solidation is to afiPect or extend the rights or interests of any 
over superior, or entitle him to any more than the duties or 
casualties to which he would otherwise have had right (l). 

This is an important provision, as the following illustration 
will show. Suppose A. has feued to B with imtaxed casualties, 
and B. has subfeued to C, also with untaxed casualties, the 
composition payable to A. by a singular successor in the feu is 
one yearns subfeu-duty. If B. reacquires the property from 0., 
or if C. acquires the mid-superiority from B., then so long as 
consolidation is not effected, the composition payable to A. will 
remain the same, viz., the subfeu-duty ; but if consolidation 
were to take place, the composition would, by the law before 
the passing of the Act, have become a yeaf s rent of the feu. 
To prevent such results as this is the object of the provision. 

(3.) Allocation of Feu-Duty. 

When the subject of an original feu comes to be divided 
into parts, not by way of subinfeudation, but by disposition of 
sale, the eumulo feu-duty is split and apportioned among the 
different parts of the feu ; but unless or until this apportion- 
ment is recognised by the superior each part of the feu re- 
mains liable to him in payment of the eumulo feu-duty, with 
a right of relief against the other parts for the over payment 
Sometimes, particularly in the case of ground feued for build- 
ing purposes, authority is in the feu-right given to the vassal 
so to apportion the feu-duty, the superior receiving a certain 
additional payment in respect of the permission to apportion, 
such addition forming part of the feu-duty. 

{k) Act, § 6. (0 Act, § 7. 
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By the previously existing law, when, either in consequence 
of such a stipulation in the feu-rights, or otherwise, a superior 
so apportioned the cumulo feu-duty, and restricted the amount 
exigible from each part of the feu to a certain sum, the arrange- 
ment was effected by his granting a charter or writ by pro- 
gress, with a new reddendo containing the feu-duty and 
casualties to be thereafter paid. This is now to be effected by 
means of a memorandum, in or as nearly as may be in the form 
of Schedule D, annexed to the Act, specifying the allocation of 
the original feu-duty, with or without augmentation, and in- 
dorsed on the deed in favour of the vassal, either before or 
after it has been recorded, and the allocation in such memo- 
randum is to be binding on all concerned, but is not to affect 
the rights of heritable creditors who are not parties thereto (m). 

There is nothing said in this provision of the Act about 
casualties, and the Schedule is framed to suit the case of feu- 
rights granted after the commencement of the Act, where 
casualties must be in the shape of increased or additional feu- 
duty (n) ; but as the provision of the Act is not limited to new 
feus, and as the memorandum may be 'in or as nearly as 

may be in the form of ' the Schedule, and the previous mode 
of dealing with the matter has been abolished, there seems no 
reason to doubt that the Schedule may be made applicable to 
old casualties as well as feu-duties also. 

(4.) General Dispositions, 

1. ClatLse of assig'nation of writs not now essential in general 
dispositions, 

2. Tvjo or more general dispositions may be vsed as connect- 
ing links in the series of writs on which a title is made up. 

By ' The Titles to Land Consolidation (Scotland) Act, 1868,' 
section 19, it was declared that a general disposition of lands, 
whether mortis causa or inter vivos, should be a sufficient 
warrant for expeding a notarial instrument in favour of the 
disponee, but it was held by the Court that in order to the 
validity of such a general disposition for this purpose, it must 

(m) Act, S 8. (n) Act, § 23. 
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contain an assignation of writs, (o) Doubts have also been 
expressed whether, under the provision of the Consolidation 
Act, more than one general disposition could be used as con- 
necting links in the series of writs on which a title proceeds. 
The defect in the Consolidation Act has been supplied, and 
the other matter has been set at rest for both the past and the 
future by the Act, which declares that ' No decree, instrument, 
' or conveyance under this Act, and no other decree, instru- 
' ment, or conveyance, whether dated before or after the com- 

* mencement of this Act, shall be deemed to be invalid because 

* the series of titles connecting the person obtaining such 
' decree, or expeding such instrument, or holding such con- 
' veyance, with the person last infeft shall contain as links of 
' the series two or more general dispositions, or because any 
' general disposition forming a part of the series does not 
' contain a clause of assignation of writs.' (p) 

(5.) Titles of Heirs. 

• 1. Oeneral service as heir (if such heir he alive at the com- 
mencement of the Act) equivalent to a mortis causa general 
disfposition — Nonagey Jkc, to be no obfedioru 

By the law prior to the passing of the Act, where the ancestor 
was infeft, a general service in favour of the heir gave him 
no right to the lands — it did not enable him directly to deal 
with them, though, even without such service, they might 
during his lifetime be attached by adjudication in implement 
of his deeds, or for payment of his debts; and if he died 
uninfeft, his heir, in making up his title, was obliged to pass 
him over and serve as heir in special to the person last infeft. 
This has now been altered, and it is declared that a general 
service in favour of the heir of a proprietor who has died or 
shall die infeft in lands shall be equivalent to a mortis causa 
general disposition of the lands by such proprietor in favour 
of such heir, to the effect of enabling him, or those deriving 
right from or by succession to him, to expede and record in the 
appropriate Eegister of Sasines all notarial instruments applic- 

- ■ ■■■ » ■ ■ ■■ I !■ I ■■■■■■■■ ■■ — ■ I .11 ■■ I ■■ ^ ■ ^ 

(o) Smith, 26 November 1869, 8 MT. 204. {p) Act, § 2d. 
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able to such lands which a general disponee, or those deriving 
right from him, may expede and record under ' The Titles to 
' Land Consolidation (Scotland) Act, 1868,' or this Act, and 
that notwithstanding that such proprietor may have died in 
nonage, or been of insane mind, or laboured under any other 
disability whatever; but no general service is to have such 
eifect where the heir so served shall have died before the 
commencement of the Act ; and a general service expede by 
the heir of any person so served, and dying after the com- 
mencement of the Act, or by any of the successive heirs of the 
investiture, or by the heir of any general disponee, is to have 
the like effect as a transmission of the right to the lands; and 
any such services shall be sufficient links in the series of titles 
for the connection of the person expeding such instrument 
with the person last infeft, in the same manner as is by the 
Act provided with reference to two or more general disposi- 
tions forming links in such series, {g) 

There seems to be an omission in the last part of this clause, 
which, while it declares that ' any such services shall be 
' sufficient links in the series of titles,' takes no notice of dis- 
positions, though the prior reference to a service ' by the heir 
' of any general disponee ' apparently indicates tiiat disposi- 
tions were contemplated as possible links, and there is no 
reason why they should not be so — or rather to make the 
provision effectual, it is essential that they should be so — but 
the omission is probably immaterial 

It will be observed that this provision is only permissive, 
and therefore if the person making up the title be the last in 
an unbroken series of heirs of the proprietor last infeft, though 
each of the intervening heirs may have been served heir in 
general to his immediate ancestor, there will be nothing to 
prevent such person proceeding according to the previous law 
and practice, passing over all the intervening heirs, and 
expeding a service in his own favour as heir in special to the 
proprietor last infeft, and this, where competent, will be the 
simpler and better course, though in other circumstances, as 

{q) Act, §§31 and 29. 

C 
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in the case of a disponee, the provision in the Act will be 

found useful 

2. Mode of completing title under constructive personal right 

to lands. 

Referring to what has been said regarding the provision 

for vesting in an apparent heir a personal right to lands, we 

have next to consider the mode of making up a title in the 

person of an heir or disponee of such apparent heir. 

The following is the clause of the Act which regulates this 

matter : — * A title of an heir to, or disponee of, a proprietor of 
any lands who was neither infefl nor served, but vested only 
with a personal right to such lands, by virtue of this Act, or 
of any person acquiring right from such heir or disponee, may 
be made up in like manner as if the person making up a title 
had held a dispositionfrom the proprietor last infeft in the lands 
in favour of his immediate successor therein, and a disposition 
and assignation from each heir or disponee, if any, inter- 
vening between such immediate successor and the person 
so making up a title in favour of his immediate successor 
therein ; and such title may be made up in manner following, 
viz. : — 

' The heir or disponee or other successor making up such 
title shall present to the Sherflf of Chancery, or to the Sheriff 
of the county where the lands are situated, a petition which 
may embrace several separate lands or estates, and may be 
in the form of Schedule E hereto annexed, or as nearly in 
that form as the circumstances in each particular case will 
permit, setting forth the name of the proprietor last infeft, a 
description of the lands, or a valid reference thereto, and the 
names, and, so far as known, the designations of every pro- 
prietor having only a personal right therein, whether by suc- 
cession, bequest, gift, or conveyance, who has intervened 
between the proprietor last infeft and the petitioner, and also 
setting forth the petitioner's own right to the said lands; and 
on the decree pronounced on said petition finding the fiwjts 
therein set forth proved, and that the petitioner is entitled to 
be infeft in the said lands, being extracted in one or several 
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' extracts, and on such extract decree or decrees^ as the case 

* may be, being recorded in the appropriate register of sasines, 
' the petitioner shall be held to be duly infeft in the said lands 

* contained in the extract or extracts so recorded. 

' Such petition shall be presented, published, and carried 
' through in all respects as if the same were a petition for 

* special service under the now existing law; and the extract 
' decree or decrees on such petition, as the case may be, shall 
' be equivalent to a decree of special service, and when duly 
' recorded as aforesaid in the appropriate Eegister of Sasines, 
' shdl h§,^^^tbe same effect as regards the lands therein con- 
' tained as an extract decree of special service duly recorded 
' under the now existing law/ (r) 

The principle on which this mode of making up a title pro- 
ceeds is so fully explained and illustrated in the provision of the 
Act and relative schedule, that it seems unnecessary to do 
more than to direct attention to one of the requirements, viz., 
that the petition shall set forth ' the names, and so far as known 
' the designations of every proprietor having only a personal 

* right ' inthe lands, ' whether by succession, bequest, gift, or 
' conveyance, who has intervened between the proprietor last 

* infeft and the petitioner/ These expressions seem to indi- 
cate that the setting forth of at least ' the names ' of all the 
proprietors is essential, and that any omission in this respect 
may be fatal to the decree. Not only, therefore, should the 
petition be framed with care, but while where necessary 
advantage is taken of the provision of the Act, it will be 
prudent not to allow titles to stand on a long series of con- 
structive personal rights. 

Though the mode of proceeding under the Act does not 
require explanation, some observations may be made as to its 
application. 

Cases where the form is (1) riot applicable, or (2) not im- 
perative — 

(1.) Cases where not applicdble, — ^The form is to be adopted 
only where there occur in the chain of succession one or more 

(r) Act § 10. 
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persons vested only with a constructive personal right under 
the Act, and there must be kept in view the other clause of 
tlie Act already noticed (5), whereby a general service is made 
equivalent to a moi^tis causa general disposition, so that where 
the right is derived entirely by succession through heirs, each 
of whom has expede a general service to his immediate 
ancestor ; or where it is derived partly through heirs and 
partly through actual disponees, if each heir in the series has 
expede such service, the proper mode of completing a title 
would be, not under this clause, but, in the first case, either 
to expede a special service to the ancestor last infeft (t), or to 
proceed under the 31st clause, and, in the second case, to proceed 
under the 31st clause of the Act. 

If, again, the immediate successor of the proprietor last 
infeft has expede and extracted, but not recorded in the 
Eegister of Sasines, a special service as heir, and the person 
making up the title is his direct heir, though there may have 
been intervening heirs possessing on constructive personal 
rights, his proper course is imder the provision of ' The Titles 
' to Land Consolidation (Scotland) Act, 1868,* section 46, to 
make up a title by general service as heir to his ancestor who 
had been served, and so to acquire right to his special service 
as an unrecorded conveyance of the lands. 

(2.) Cases where not imperative. — As this provision in re- 
gard to the mode of making up a title is only permissive, if 
the person making it up be the direct though not the imme- 
diate heir of the proprietor last infeft, and there have been 
no intervening special service of any one as heir to such pro- 
prietor, there seems to be nothing to prevent such person 
parsing by the intervening heirs, and making up his title 
according to the previously existing practice by a service to 
the proprietor last infeft. 

Such courses as have been now suggested would not pre- 
vent the consequences attributed by the Act to the possession, 
by the intervening heirs, of a constructive personal right under 
it, so far as regards the liability of the estate for the debts of 

is) Act, § 31, supra, p. 32. {t) See supra, p. 33. 
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such intervening heirs, and in the cases put, it is assumed that 
there has been no deed by any of them dealing with the 
estate, and so creating a mid impediment. 

(6.) A Decree of division of Commonty, cfcc, whether pronounced 
by a Court of Law or by Arbiters, dkc, to have the effect 
of a Conveyance. 

Before the passing of the Act the mode of carrying into 
effect a decree of division of commonty, common property, 
&c., was, by the several parties to the process of division 
executing conveyances in favour of each other of the respec- 
tive shares allotted to them. A great improvement on this 
system has been introduced by the Act, which provides that 
a decree of division of commonty or of common property 
or runrig lands, whether pronounced by a court of law or 
by arbiters or by an oversman, shall have the effect of a con- 
veyance containing assignations of writs by all the joint pro- 
prietors in favour of the several parties of the shares severally 
allotted to them, and the extract decree pronounced by the 
Court or the decree arbitral, or an extract thereof, may be 
recorded in the appropriate Eegister of Sasines in ordinary 
form on behalf of all or any of the parties, or may be used by 
all or any of the parties for the purpose of infeftment in, or of 
acquiring a personal right to the shares severally allotted to 
them, or to any portion thereof, as an assignation, or one of a 
series of assignations, of an unrecorded conveyance or of a 
personal right imder the Act. (u) 

It will be kept in view, that under this provision the decree 
forms a direct warrant for infeftment by registration, only 
where or in so far as the other joint proprietors (granters of 
the constructive conveyance) are infeft; where any of them 
are not infeft, it operates, as regards them, only as an assigna- 
tion of an unrecorded conveyance or of a personal right, as 
the case may be, and the title of the parties wishing to be 
infeft must be completed accordingly. 



(tt) Act, § 35. 
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(7.) A Decree of Sale under ' The Olebe Lands (Scotland) Act, 
' 1866/ to have the effect of a Conveyance, 

By the provision of * The Glebe Lands (Scotland) Act, 1866,' 
section 17, any proprietor whose lands are conterminous to the 
glebe is entitled to purchase the whole or part thereof, on terms 
to be fixed by the Court, and where he does so, the Court is 
authorised to pronounce a decree of sale thereof in his favour; 
but the only mode of completing a title contained in that Act 
was by obtaining a charter from the Crown, for which the decree 
was declared to be a warrant This is now much simplified, 
and in place of the purchaser being obliged to get a Crown 
charter, it is provided by the Act that the decree shall have 
the efifect of a conveyance by the minister of the parish at the 
sight of the heritors of the parish and of the presbytery of the 
bounds, to the heritor in whose favour it is pronounced, and 
his heirs and assignees whomsoever ; and, on an extract of such 
decree being recorded in the appropriate Eegister of Sasines, 
shall vest in such heritor the glebe or portion of the glebe 
described therein, with a holding of the Crown for payment of 
a penny Scots yearly, if asked only, as fully and completely as 
if he had obtained a charter from the Crown by virtue of such 
decree, and been infeft thereon, (y) 

(8.) Cases of Titles to Laiid held in Trust 

1. Thcmgh destination in trust deed does not include heirs, 
the heir of last trustee may to a certain effect complete title* 

Where the destination in a trust disposition includes the 
heir of any particular trustee, or of the last surviving or acting 
trustee, the heir so called was entitled, on the failure of all 
the trustees, to make up a title in his own person under the 
trust deed, and administer the trust ; but if the destination was 
limited to the trustees named, without any mention of heirs, 
then, on the failure of the last of them, his heir had no right 
to take up the trust, and there was no means of continuing 

the administration of it except by some person appointed by 

^ 1 , — 

(») Act, § 86. 
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the Court for the purpose. It is now provided, that when a 
sole or last surviving trustee shall have died possessed of land 
held in trust, although there is no destination to heirs, if there 
shall be no contrary provision in the deed of trust, and no 
contrary order shall be made by the Court of Session, the heir 
at law of such trustee, being of full age and not subject to legal 
incapacity, may complete a title thereto as trustee in his 
room, in the manner provided by the Consolidation Act of 
1868, with respect to the title of any other heir, but he shall 
not, unless under the orders of the Court, or with the consent 
and approval of all the beneficiaries, being all above age, and 
not subject to any legal incapacity, administer the trust, but 
shall make over the lands to any trustee or factor appointed 
by the Court for the purpose, or to any trustee or trustees ap- 
pointed by any person having power under the trust-deed to 
make such appointment, or to any person or persons whom 
the beneficiaries as aforesaid may appoint to execute the trust 
or to the beneficiaries themselves, if all the other purposes of 
the trust have been executed (w). 

Such heir, unless acting as aforesaid, is not to incur any 
responsibility (w). 

There may be cases, such as where all the heir has to do 
under the trust is to make over the lands to the beneficiaries, 
or where the deed contains some special provision as to the 
powers of the trustees under it, in which this provision may 
be found useful; but it may be difficult to show that the con- 
sent of all the beneficiaries, without which the heir's actings 
would not be valid, has been obtained, and if the alternative 
of an application to the Court, must be resorted to in order to 
enable him to act, it may be as simple and economical, without 
any precedent title as heir having been made up, to apply to 
the Court for the heir's appointment as factor. Where the trust 
is stiU to be of some duration, and the heir is not to act as 
trustee, there will probably be little benefit from his making 
up a title, unless it may be in saving the payment of a com- 
position to the superior. 

(w) Act, § 43. 
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2. Title of Persons appointed hy the Court to administer 

a Trust. 

It is provided that, when a trust title has been duly com- 
pleted and recorded, and any person is subsequently appointed 
by the Court to administer the trust, in whole or in part, as a 
trustee or judicial factor, the interlocutor whereby the appoint- 
ment is made shall specify the trust-deed, and the other title 
or titles (if any) by which the trust title had been completed, 
in such manner as to identify the same, and shall refer to the 
Register or Registers of Sasines where such deed or title or 
titles is or are recorded, and also set forth the lands by 
description or reference; and an extract of such interlocutor, 
being recorded in the appropriate Register of Sasines, shall 
operate a title by infefbment in the estate in favour of the 
trustee or judicial factor thereby appointed, in the same 
manner as if he had been a trustee named in the completed 
and recorded title, in conformity always with the nature and 
terms of the appointment, and to the effect of enabling him to 
perform the duties of the office to which he is appointed (a;). 

The effect of this provision seems to be the same as that 
produced by the combined operation of ' The Trusts (Scotland) 
' Act, 1867,' and the Consolidation Act of 1868, except that 
under them there might be two interlocutors, while here there 
is to be but one interlocutor, and it is directed that it shall not 
only contain the appointment, but shall specify all the par- 
ticulars required, in order to the trustee or factor being infeft 
in the lands, and as a necessary consequence that the peti- 
tion also shall contain them. 

The corresponding provisions in the Trusts Act of 1867, and 
Consolidation Act of 1868, are probably not so much at 
variance with this provision as to come within the repealing 
clause of the Act (y), and therefore if for any reason more con- 
venient may be used; but in practice this clause should be 
taken as the basis of proceedings. 

(«) Act, § 44. {y) Act, § 67. 



^ 
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This provision is limited to the case where the trust title 
has been completed and recorded. 

3. Title of ex officio, (fee, Trustees. Lands to vest in t)iem 

ipso jure. 

It is sometimes found convenient, particularly in tnists of 
long or indefinite duration, in order to secure a succession of 
trustees, to nominate as such the holders for the time being of 
certain offices, &c., and their successors; but unless by deed of 
assumption by other trustees, or application to the Court, there 
was no means of vesting them with the lands. Any procedure 
for the purpose is now rendered unnecessary, it being provided 
by the Act that ' When by the tenor of the title to any estate 
' in land held in trust duly completed in favour of the trustee 
< or trustees therein named, or any of them, and recorded in 

* the appropriate Register of Sasines, the office of a trustee has 
' been or shall be conferred upon the holder of any place or 

* office, or proprietor of any estate, and his successors therein, 

* any person subsequently becoming a trustee by appointment 

* or succession to the place or office or estate to which the 
' office of trustee has thus been or shall be annexed shall be 
' deemed and taken to have a valid and complete title by in- 
' feftment in the estate, in the same manner and to the same 
' effect as if he had been named in the completed and recorded 
' title, without the necessity of any deed of conveyance or 
' other procedure/ («). 

It will be observed, however, that the operation of this clause 
is dependent on the trust being completed by infeftment 

(9.) Title of Trustees or Uxecutors named in a mortis causa or 
Testamentary Writing which does not convey the Lands to 
them. 

By ' The Titles to Land Consolidation (Scotland) Act, 1868,' 
it was for the first time made competent to convey or bequeath 
lands by a testamentary writing without words of de prcesenti 
conveyance as had previously been required. By the provi- 

(*) Act, § 45. 
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sion now to be considered the effect of such testamentary 
writings has been considerably extended. In order to its 
proper understanding, it will be convenient to quote the 
section at length. It is as follows : — 

* "Where in any mortis caicsa conveyance, grant, or testa- 
mentary deed or writing purporting to convey or bequeath 
lands within the sense and meaning of the twentieth section 
of " The Titles to Land Consolidation (Scotland) Act, 1868," 
and appointing trustees or executors, the words of convey- 
ance, grant, or bequest are not expressed to be in favour of 
such trustees or executors, it shall nevertheless be lawful for 
such trustees or executors to complete a title to such lands 
in their own persons to the same effect and in the same 
manner as if the conveyance, grant, or bequest had been 
expressed to be in favour of them as such trustees or exe- 
cutors, and that by notarial instrument or in any other 
manner competent to a general disponee ; and to hold, adminis- 
ter, and dispose of such lands for the purposes of such 
mortis causa conveyance, grant, or testamentary deed or 
writing: Provided always, that nothing herein contained shall 
prevent any disponee, grantee, or legatee to whom such lands 
may be expressly conveyed, granted, or bequeathed by such 
mortis causa conveyance, grant, or testamentary deed or writing, 
from completing a title thereto in his own person in terms of 
said recited Act, where the completion of such title shall not 
be at variance with the purposes or directions of such mortis 
causa conveyance, grant, or testamentary deed or writing.' (a) 
From the terms of this clause.it will be seen that some new 
principles have been thereby introduced into Scottish testamen- 
tary conveyancing. First, a deed is to be a warrant of infeftment 
in favour of parties (the trustees or executors), in whose favour 
it contains no conveyance, and who have not in any way acquired 
right to any conveyance in favour of other parties which it 
may contain; and Second, either the same deed is declared 
to be a vaUd warrant of infeftment in the same lands, and 
at the same time in favour of different parties (the grantee 

{a) Act, § 46. 
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and the executors) in diflFerent characters, and for different 
purposes; or the executors to whom there is no conveyance 
may, while the disponee to whom there is may not, take 
infeftment on it. The proviso at the end authorising the 
disponee to make up a title in his own person, taken in con- 
nection with the previous authority given to the executors 
to make up titles, seems to warrant the one view; while the 
limitation put on the disponee's right to complete a title in his 
own person to the case ' where the completion of such title 
' shall not be at variance with the purposes or directions ' of 
the deed seems to warrant the other. 

It will be observed, that though where the completing of a 
title in the person of the disponee of the lands is at variance 
with the purposes or directions of the deed, that is apparently 
where the deed is in itself inconsistent, the executors are pre- 
ferably entitled to take infeftment, it is in order that they may 

* hold, administer, and dispose of the lands for the purposes of 

* such Tnortis causa conveyance,' &c., and therefore the right 
to the lands will depend on what, on a construction of the 
whole deed, shall be held to have been the grantor's intention. 

The clause is not so distinctly expressed as could be desired, 
and therefore the present observations may proceed on mis- 
apprehension ; but it seems to admit of another view being 
taken of it, viz., that it is meant to provide that, where a per- 
son executes a testamentary writing, not leaving all or part 
of his lands to a legatee or grantee, but conceived in such 
terms as these — ' 1 leave all my lands to be applied for the 
' benefit of the following charities, &c., in such shares as my 

* executors may see fit, and I appoint A. B. & C. to be my 

* executors' — ^the deed is to operate as a conveyance in favour 
of such executors for the fulfilment of the purposes specified 
or indicated. It is not expressly said that the writing dealt 
with in the clause may be one containing no grantee, but the 
terms of the proviso which saves the right of ' any disponee, 
' grantee, or legatee to whom such lands may be expressly 
' conveyed, granted, or bequeathed by such mortis causa con- 
' veyance,' &c., seem, at least, to imply that there may be no 
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express grantee in the deed. Assuming such to be the mean- 
ing of the clause, the question arises how far a deed which 
contains no grantee comes ' within the sense and meaning of 
' the 20th section of the Consolidation Act, and this may 
perhaps admit of doubt. 

There will be no difficulty in carrying into practice the pro- 
vision for making up a title in the persons of the executors or 
trustees. The notarial instrument will be in the ordinary 
form, except that it will bear that it proceeds upon 'The 
' Conveyancing (Scotland) Act, 1874,' as well as on the Con- 
solidation Act. 

(10.) Title to Obligations or Bights of Relief ,&c,, connected with 
Lands which do not pass under the general assignation 
of Writs, 

In the sale of land it is sometimes stipulated that the seller 
shall relieve the purchaser of certain burdens affecting the land, 
or any increase thereof, such as stipend, &a ; and sometimes 
the right of relief is made a real burden on other lands 
belonging to the seller, which are conveyed in security ; and 
at others it takes the form of a simple obligation by the 
seller. Various questions have occurred as to the transmission 
of such rights of relief when in the latter form, and it has been 
held that if there be privity of estate between the parties such 
as arises in the case of a feu, the right of relief will pass with 
the lands constituting the feu; but if there be no privity of 
estate, as in the case of a sale, the right to the obligation of 
reUef is subject to the same rules as other personal rights, and 
requires for its transmission a special assignation (h) ; such 
assignations required to be in the old form, which was incon- 
veniently long. A short form (<?) has now been provided, 
which will be found useful. It may be either in a separate 
deed or part of another deed. 

(b) Spottiswoode, 2d March 1853, 16 D. 468 ; Stewart, 15th February 1860, 
22 D. 756 ; H. L. 27 March 1863, 1 MT. 25-4 M*Q. 499 ; Sinclair, 16th 
January 1844, 6 U. 378 ; R«v. H. L. 14th August 1846, 5 Bell's App. 863. 

(c) Schedule M. 
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(11.) Probate of a Will or Exemplification of such Probate 
equivalent to the Will, or to an Extract thereof from the 
Books of Council and Session. 

The provision on this subject has removed a dif&culty that 
had arisen under the 20th clause of the Consolidation Act of 
1868. By that clause it is provided, that a testamentary 
writing with reference to lands, 'if duly executed in the 
' manner required, or permitted in the case of any testamentary 
' writing by the law of Scotland, shall be deemed and taken to 
' be equivalent to a general disposition of such lands within 
' the meaning of the 19th section hereof, by the granter of such 
' deed or writing in favour of the grantee thereof;' and it is 
declared competent to complete a title to the same by notarial 
instrument. It has been held that under this provision an 
English will is capable of carrying lands in Scotland (d) ; but 
a difficulty in the mode of completing a title arose from the 
fact that a will, when produced in the Court of Probate, is 
never given up, while it was doubted whether the probate 
formed a valid warrant for a notarial instrument ; this matter 
has now been put on a satisfactory footing by the Act, which 
provides that the production to any notary public of the 
probate of the will or other testamentary settlement of a person 
deceased, issued by any Court of Probate in England or in 
Ireland, or in any British colony or dependency, or of an 
exemplification of such probate, shall for the purpose of 
expeding a notarial instrument, or otherwise completing a 
title to any estate in land or to any heritable security, be held 
to be equivalent to and as effectual as the production to such 
notary of the will or settlement itself, or of an extract thereof 
from the Books of Council and Session, and it shall not be 
competent to institute any challenge of any notarial instru- 
ment in respect of the probate or exemplification having been 
used as the warrant for expeding the same prior to the com- 
mencement of this Act. (e) 

(d) Adam, &c. (Connel's Trustees), 16th March 1872, 10 MT. 627. 

(e) Act, § 61. 
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It is believed that some notarial instruments have already 
been expede on probates of wills, but as the provision is retro- 
spective they cannot now be challenged. 

(12.) Distinction between Heritage and Conquest Abolished, 

By the previously existing law, where the succession in 
heritage opened to collaterals, a distinction was made between 
lands to which the deceased had succeeded as heir, called fees 
of heritage, and those which he had acquired titulo singulari, 
called fees of conquest, the former going to his immediate 
younger, and the latter to his immediate elder brother. This 
distinction is now abolished, and in all successions opening 
after the commencement of the Act fees of conquest are to 
descend to the same person, in the same manner, and subject 
to the same rules as fees of heritage. (/) There will there- 
fore in future be no services, precepts, or writs in favour of 
any person in the character of heir of conquest, unless to per- 
sons who died before the commencement of the Act. 

(13.) Lands held by Burgage or by Boohing Tenure. 

1. The Distinction between Lands held Burgage and Lands 
held Feu is in certain respects Abolished. 

(1.) Burgage. — All persons having any estate in land held 
burgage are to have the same right and interest in such estate as 
would in any way have belonged to them had the tenure been feu. 

1. There is not in future to be any distinction between estates 
in land held burgage and estates in land held feu, in so far as 
regards the conveyances relating thereto, or the completion of 
titles, or any of the matters or things to which the provisions 
of the Act relate. 

2. The proprietors of estates in land which were held burgage 
are to be entitled to grant feus of the same in the same manner 
and to the like effect as if such estates had been held feu. 

3. The titles of all such feus already granted are to be 
unchallengeable, on the grounds that such feus are of land 

(/) Act, § 87. 
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held buigage, or that such titles have been recorded in the 
Burgh Begister of Sasines ; and 

4. Writs affecting land- which, immediately prior to the 
commencement of the Act, was held buigage shall be recorded 
in the Burgh Begister of Sasines. 

(2.) Booking, — The above provisions are to be applicable also 
to lands in the burgh of Paisley held by the tenure of booking, 
except that writs affecting land in said burgh so held are to 
be recorded in the register of booking therein, {g) 

By this enactment the question as to feus of burgage lands 
ab^ady granted, and which by many were always considered 
competent (A), has been set at rest; but 

It will be kept in view that the recording of the titles of 
such feus in the burgh, instead of the general or county 
register, is declared to form no objection to them, and there- 
fore that a search against the subjects must be made in that 
as well as in the other registers. 

The provision as to recording applies only to deeds already 
registered. If any deeds relating to lands held feu are hereafter 
registered in the Burgh Begister of Sasines, such recording will 
be inept in the same way as wiU be the recording in the General 
Begister of Sasines of deeds relating to lands held burgage. 

2. FoTTTis of Conveyance. 

Conveyances of land held buigage or by booking may be 
either in the forms allowed by the Consolidation Act of 1868 in 
regard thereto, except that no procuratory or clause of resigna- 
tion shall be inserted (i)y or in the forms applicable to lands 
held feu. (/) 

3. Warrant of Begistration now Necessary, 

The provision in section 141 of ' The Titles to Land Con- 
' solidation (Scotland) Act, 1868,' dispensing with warrants of 

(g) Act, § 26. 

(h) Per Lord Balgray in Dawson, 14 Nov. 1827, 6 S. 19 ; per Lord Deas in 
Mags, of Arbroath, 19 Mar. 1872, 10 MT., 680. 

(i) A provision to this effect is contained in § 7 of the Consolidation Act, 
1868. U) Act, § 26. 



48 CONVEYANCING (SCOTLAND) ACT, 1874. 

registration on deeds recorded in burgh registers is repealed, 
and it is made necessary to have a warrant of registration on 
all conveyances, deeds, and writings, which may be recorded 
in any Register of Sasines. (Jc) 

(14) Beal Burdens, 

1. Changes in the Law Regarding them, 

tL Intimation of Assignation no longer Necessary — Recording 
substituted therefor. 

Real burdens have this peculiarity attending them that they 
do not admit of infeftment in the person of the creditor, and 
though they constitute a security in his favour on the land, 
they do so through the infeftment of the debtor or proprietor. 
This diflTerence betwixt real burdens and other heritable 
securities occasioned a corresponding diflFerence in the mode of 
transmission, which was not by conveyance with warrant of 
infeftment, but by simple assignation. Sometimes, before the 
passing of the Act, the assignation was recorded in the Register 
of Sasines; but such recording was neither necessary nor useful. 
The only proper mode then of completing the transfer was by 
intimation to the debtor, and the criterion of preference, in 
case of competition, was priority of intimation. On this state 
of the law certain changes have been made by the Act, which 
declares that, — 

(1.) It shall be lawful to record in the Register of Sasines any 
deed, instrument, or writing whereby any real burden upon 
land is transferred, or extinguished, or restricted. 

(2.) No deed, instrument, or writing, executed or dated after 
the commencement of the Act, whereby any real burden upon 
land shall be transferred, shall be effectual in competition with 
•third parties, unless the same is recorded in the Register of 
Sasines; and such deed, instrument, or writing shall take 
effect in competition with third parties only from the date of 
such registration. 

(8.) Intimation according to the previous law and practice 



(k) Act, § 33. 
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shall be unnecessary when such deed, instrument, or writing 
is recorded ; and 

(4.) Eeal burdens upon land may be transferred, and extin- 
tinguished or restricted, and titles thereto may be completed 
as nearly as may be in the same manner as in the case of 
heritable securities constituted, or requiring to be constituted 
by infeftment in favour of the creditor, as defined by ' The 
* Titles to Land Consolidation (Scotland) Act, 1868,' and the 
whole provisions, enactments, and forms of that Act and of 
the present Act relative to the transference and extinction or 
restriction of bonds and dispositions in security, and other 
heritable securities constituted or requiring to be constituted 
by infeftment as aforesaid, and to the completing of titles 
thereto, and also the forms referred to, as well as the provisions 
and enactments contained in section 117 of the said Act, shall 
be taken to apply, and shall apply as nearly as may be to real 
burdens upon land. (I) 

By these provisions it will be observed that recording, 
although made competent, and in case of competition with 
another recorded deed necessary, and the criterion of prefer- 
ence, is not made obligatory, and although the former practice 
of intimation is declared unnecessary where the deed has been 
recorded and ineffectual in competition with a recorded deed 
yet it still remains competent ; and in a question simply with 
the debtor will be effectual, and form a sufficient title to 
enable the assignee to discharge the burden. The safe and 
proper course, however, in all cases will be to record the deed, 
or a notarial instrument thereon. 

B. Eeal Burdens Moveable as rega/rds the Sttccessum of the 
Creditor. 

There was some difference of opinion as to whether securi- 
ties of this kind came within the operation of the 117th section 
of the Consolidation Act of 1868, which rendered heritable 
securities generally moveable as regards the succession of the 
creditor therein. Under the interpretation clause (m) of that 

(0 Act, § 30. (m) Consolidation Act, § 3. 

I> 
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Act, the words ' heritable security ' and ' security ' are declared 
to 'include all heritable bonds, bonds and dispositions in 

* security/ ' and all deeds and conveyances whatsoever ' ' which 
' are or may be used for the purpose of constituting' 'a security 
' over lands,' ' as well as such lands themselves ; * and the 
117th section provides that *no heritable security' 'shall, in 
' whatever terms the same may be conceived, except in the 
' cases hereinafter provided, be heritable as regards the 
' succession of the creditor in such security, and the same, 
' except as hereinafter provided, shall be moveable as regards 
' the succession of such creditor/ These terms seem suflS- 
ciently broad to include real burdens which are not specially 
excepted from the operation of the clause, but the clause of 
the present Act now under consideration puts the matter past 
all doubt. It declares not only that the whole provisions of 
the Consolidation Act, relative to the assignation and extinc- 
tion or restriction of bonds and dispositions in security, and 
other securities constituted by infeftment in favour of the 
creditor, but also ' the provisions and enactments contained in 

* section 117 of the said Act, shall be taken to apply, and shall 
' apply, as nearly as may be, to real burdens upon land.' (n) 

It must, therefore, now be kept in view that in deeds of 
constitution or transmission of real burdens, where it is desired 
to exclude the right of executors and to make the succession 
heritable, or where the succession has been declared to be 
heritable and it is desired to change it to moveable, it will be 
necessary to follow the directions for these purposes contained 
in the 117th section of the Consolidation Act. 

2. Form of Deeds of Transmission of Real Burdens. 

The Act, as has been seen, provides that deeds of trans- 
mission of real burdens shall be in the form applicable to the 
case of other heritable securities under the Consolidation Act 
and the present Act, and they will therefore be framed as 
nearly as may be in the style of assignations of bonds and 

(n) Act, § 80. 
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dispositions in security, and the whole connecting links be- 
tween the original creditor in the security and the granter of 
the deed will be specified. 

3. Mode of Completing the Title. 

This matter requires some consideration, the terms of the 
provision of the Act in this respect being perhaps not so clear 
as they might have been. The clause, in its commencement, 
declares in very general terms that 'it shall be lawful to 
' record in the appropriate Register of Sasines any deed, instru- 

* ment, or writing whereby any real burden upon land is 
'assigned, conveyed, or transferred *((?); but on proceeding 
further, it appears that these words, though declaring gene- 
rally the competency of recording, do not deal with the mode by 
which the recording is to be effected, for ascertaining which 
they must be read in connection with the other provisions of 
the clausa One of these declares that titles to real burdens 
' may be completed, as nearly as may be, in the same maimer 
' as in the case of heritable securities constituted or requiring 

* to be constituted by infeftment in favour of the creditor (p) ; 
but sometimes the person in right of an assignation of a bond 
and disposition in security can use it only as one of the war- 
rants for a notarial instrument, {q) This is also one of the 
modes of completing titles to real burdens, and in connection 
with it there is a part of the clause which has a most important 
bearing on the present question. It provides *that where 
' a real burden upon land shall have been assigned, conveyed, 
' or transferred by any deed, instrument, or writing which has 
' entered the appropriate Eegister of Sasines, it shall not be 
' necessary to produce to the notary public expeding any 
' notarial instrument applicable to such real burden, or to set 

* forth in such notarial instrument, as a warrant thereof, the 

* deed, instrument, or writing constituting the said real burden ; 
' but it shall be sufl&cient to produce to him, and to specify 
' shortly in such notarial instrument, the deed, instrument, or 

(o) Act, § 30. (jp) Act, § 80. {q) Consolidation Act, § 130. 
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' writing, or the deeds, instruments, or writings whereby the 
* said real burden shall have been assigned, conveyed, or trans- 
' ferred, and which, or one or more of which, if there are more 
' than one, shall have entered the appropriate Eegister of 
' Sasines.' (r) Now, in the case of an assignation by the 
original creditor, if for any reason, as in respect of the deed 
relating to other matters, it should be thought desirable, 
instead of recording it, to expede a notarial instrument, it is 
plain that, as the real burden has not been assigned by any 
deed which has entered the Register of Sasines, it wiU be 
necessary to produce to the notary, and to set forth in the 
instrument, not only the assignation, but the original deed 
constituting the real burden; or in the case of an assignation 
not by the original creditor but by a person who had acquired 
right to it, it will be necessary to produce and set forth in the 
instrument every deed or instrument, recorded or unrecorded, 
intervening betwixt the original creditor and the grantor of 
the last assignation, and it may be also the original deed ; but 
it is very difficult to conceive that any deed which is not per se 
a suflBcient warrant for a notarial instrument should admit of 
de piano registration. If the view which has now been stated 
be weU founded, then it seems to follow that in no case will 
the first assignation or deed of transmission admit of direct 
registration, and it is therefore recommended, as at all events 
the safest course, that in every case where a title is for the 
first time to be completed under the Act a notarial instru- 
ment be adopted. 

On the first occasion of completing a title, the instrument 
will proceed upon the original deed of constitution as its basis, 
and upon all the subsequent deeds, if any, forming links in 
the progress of titles. 

In subsequent cases of completion of title by notarial in- 
strument, the production of the original deed is unnecessary, 
but there must be produced to the notary, and set forth in 
the instrument, every deed or instrument by which the real 

(r) Act, § 30, 
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burden has been transmitted from the original creditor to the 
person whose title is being made up. 

Where the deed or instrument of transmission forming the 
title of the granter of the assignation has entered the record, 
the assignation may be directly recorded. 

Every deed or instrument, before being recorded, must have 
a warrant of registration indorsed on it. (s) 

As we are dealing with notarial instruments, it may not be 
altogether out of place here to mention, that as they proceed 
on the principle of instruments of sasine, it is necessary in 
framing them to keep in view that every deed or instrument 
which forms part of the warrant for expeding them must be 
produced to the notary, and set forth in the instrument as 
having been so produced. This has been sometimes overlooked 
in practice under the Consolidation Act, and some of the 
writs forming the warrant, instead of being produced to the 
notary, have been only specified in the instrument as in an 
assignation, (t) Such practice is quite erroneous, and if fol- 
lowed would invalidate the instrument. 

Another difference betwixt real burdens and securities by 
bond and disposition, &c., is that the former, from the want of 
infeftment in the person of the creditor, give him no active 
title, so that he cannot sell the lands,* and he is also restricted 
in regard to the diligence which he can use. The creditor in 
a bond and disposition in security can pursue an action either 
of maills and duties, or of poinding of the ground, while the 
creditor in a real burden is limited to the latter. The record- 
ing of the deed or instrument of transmission in the Itegister 
of Sasines may perhaps be supposed to be in some sense 
equivalent to an infeffcment, but it will not extend the powers 
of the creditor in regard to diligence, as these must be regulated 
by the position of the original creditor, the deed of constitution 
in whose favour will still not admit of infeftment in his person. 

{s) Act, § 33. {t} See Consolidation Act, Schedules HH and KE. 

* It ba6 been held that by express stipnlatlon a power to sell and to remore may be giren 
under a real harden. Wilson, 18th Febmary 1832, 1 S. 816, H. L. 16th April 1824, 2 S. 
App. 162. 
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(15.) TraTismisinon of Heritable Secwrities from the Dead 

to the Living. 

1. Tide of Grantee under Gerteral Disposition vnthin the mean- 
ing of 19th Section of the Consolidation Act of 1868, or 
of Person acquiring Bight from him. 

It appears that since the passing of ' The Titles to Land 
Consolidation (Scotland) Act, 1868/ in completing titles to 
heritable securities by notarial instrument, in favour of gene- 
ral disponees under mortis causa deeds, a practice has to some 
extent prevailed of using the form in Schedule L to that Act 
annexed The clause of the Act, which was specially intended 
to regulate the mode of completing such titles is the 127th, 
and the form provided for the purpose is contained in Schedule 
K K, while Schedule L properly had reference to clause 19, 
which deals expressly only with 'lands,' and in respect of 
this, such instruments have been objected to, though assuming 
them to be otherwise correct, there seems to be no sufficient 
ground for the objection, because by the interpretation clause 
the word * lands' includes * aU heritable subjects, securities, 
* and rights,' and therefore might be so construed in the 19th 
clause and relative schedule so as to bring heritable securities 
within their operation. It has been thought desirable, how- 
ever, to remove the supposed ground of objection to those 
instruments, and at the same time to provide a new form of 
instrument applicable to such cases. 
This has been done by a clause, which enacts that — 
(I.) Nev> Form of IvMrument, — It shall be competent to 
the grantee under a general disposition within the meaning 
of the 19th section of the Consolidation Act^ or to a person 
acquiring right from such grantee, to complete a title to an 
heritable security in which the granter of such disposition was 
infefb by expeding and recording a notarial instrument in, or 
as nearly as may be in, the form of Schedule N annexed to 
the Act, and on such notarial instrument being so expede and 
recorded the grantee or the person acquiring right from him. 
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as the case may be, in whose favour such instrument has been 
expede, shall be vested with the full right of the creditor in 
such security, and shall be held to be entered with the superior 
in like manner and to the same effect as the original creditor 
himself. And 

(2.) Instncments already expede, — It shall not be competent 
to challenge the validity of any notarial instrument expede 
and recorded before or after the commencement of the Act 
with reference to any heritable security, in terms of the said 
19th section of the said Act, upon the ground that such notarial 
instrument is not in the form of Schedule L annexed to the 
said Act, or that the said form is not adapted to heritable 
securities, (u) 

It will be observed that, while by this provision a new form 
of the instrument is introduced, the use of that in Schedule L 
in the CoDSolidation Act is expressly sanctioned, not only for 
the past, but also for the future. The 127th section of that 
Act is repealed, but is re-enacted in a slightly altered form (v), 
which will be afterwards noticed, and the original Schedule 
K K referred to in that section remains. It thus appears that 
there are now three forms of notarial instrument applicable to 
the case in question, any of which may be used. The sche- 
dule (N) in the present Act expressly directs all the writs on 
which the instrument proceeds to be produced to the notary 
and set forth in the instrument, thus avoiding the form of 
expression in Schedules HH and KK in the Consolidation 
Act, abeady noticed as having led to erroneous practice in 
expeding instruments under them. 

This clause declares that on the instrument being recorded, 
the party in whose favour it is ' shall be held to be entered 
* with the superior in like manner, and to the same effect as 
' the original creditor himself,' that is to say, either with the 
debtor or with his superior, as the original creditor may have 
been.- The position of heritable creditors, in regard to entry 
with the superior, is changed by the present Act. Previously, 
heritable creditors could be entered with the superior by means 

(u) Act, § 53. \v) Act, § 64. 
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of writ or charter, but these are now abolished, while section 
118 of the Consolidation Act provides that the statutory form 
of the bond and disposition in security shall be held as con- 
taining 'an obligation to infeft a me vel de me.' The construc- 
tive entry under the present Act will not apply to heritable 
securities, because it is declared only that a proprietor duly 
infeft in * the lands ' shall be held as duly entered with the 
superior (w^); while by the interpretation clause the word 
* lands ' does not, though ' estate in land ' does, include securi- 
ties, (aj) It thus appears that there is no way by which an 
heritable creditor can be entered, but this is of little import- 
ance, as though a prohibition of subinfeudation in feus prior 
to the passing of the Act is still to receive effect, the granting 
of securities will not, unless in some very special case, be held 
an infringement of the condition, (y) and in future feus subin- 
feudation is to be allowed. 

2. Title hy Writ of AcJcTWwtedgment (1), wTiere Executors have 
not been excltided, of Executors Nominate, ZHsponee^ or 
Legatee; or (2), where Executors have been excluded of 
the Heir, 

These cases were dealt with by section 125 of * The Titles 
' to Land Consolidation (Scotland) Act, 1868,* in which, 
though it provided appropriately and satisfactorily for the 
cases of executors and legatees, there was a verbal inaccuracy 
in reference to the case of disponees, the words ' duly con- 
' firmed ' having been misplaced, and so made to include dis- 
ponees instead of being limited to executors, the clause run- 
ning — ' it shall be competent for the executors or disponees 
' duly confirmed,' in place of — ' it shall be competent for tJie 
' executors duly confirmed, or for the disponees.' In conse- 
quence, it was only after confirmation, which they might not be 
entitled to obtain, and which, in any case, caused needless 
expense, that disponees were entitled to get a writ of acknow- 

(w) Act, § 4 (2). (x) Act, § 8. 

(y) Darroch, 14th June 1865, 17 D. 985. 
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ledgment. This mistake has now been corrected by the repeal 
of section 125, and its re-enactment ^n proper terms in re- 
ference to disponees, and in its original terms in regard to 
executors, legatees, and heirs. The clause, which it will be kept 
in view is to be read, not as part of the present Act, but as 
section 125 of the Consolidation Act, provides that — 

(1.) ' Upon the death of any creditor in right of an heritable 
' security constituted by infeftment as aforesaid, from which 

* executors shall not have been excluded, who shaU die leaving 

* a testamentary or mortis causa deed or writing naming execu- 
' tors, or disponing or bequeathing his moveable estate, or dis- 

* poning or bequeathing the security, it shall be competent 
' for the executors duly confirmed, or for the disponees, or for 
' the legatees, as the case may be, to complete a title thereto 

* by a writ of acknowledgment to be granted in their favour 

* by the debtor in the said security infeft in the lands com- 

* prehended therein, in or as nearly as may be in the form set 
' forth in Schedule (II.) hereto annexed ; and when the execu- 

* tors or disponees (being more than one) shall be appointed 
'under such deed or writing for holding the moveable estate 
' of the deceased in trust for the purpses of the deed or writ- 
' ing, and not wholly for their own beneficial interest, it shall 

* be competent (when not expressly precluded by the terms of 

* the deed or writing) to take the said writ in favour of the 
' said executors or disponees, and the survivors or survivor of 
' them;' and 

(2.) 'Where any creditor has died, or shall die before the com- 
' mencement of this Act, in right of such an heritable security, 
' or where any creditor shall die thereafter in right of such an 

* heritable security, from which executors shall have been ex- 
' eluded, it shall be competent for the heir of such creditor to 
' complete a title to the security by a writ of acknowledgment 
' as aforesaid; and on such writ being recorded in the appro- 
' priate Eegister of Sasines, the executors, disponees, or lega- 
' tees, or heirs, as the case may be, in whose favour such writ 
' has been granted, shall be vested with the full right of the 
' creditor in such security, and shall be held to be entered with 
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' the superior in like manner and to the same effect as the 
' original creditor himself/ (2;)* 

3. Title ly Notarial Instrument of Hosecutors Nominate, Dis- 
ponee, or Legatee (1), where Executors have not, and (2), 
wh£,re they have been excluded. 

Section 127 of the Consolidation Act of 1868, which pro- 
vided for this mode of making up titles in the several cases 
under consideration, contained the same mistake in regard to 
disponees as has been mentioned as occurring in section 125 
of that Act, and this error has been corrected in the same way 
as the other, viz., by repealing the section and re-enacting its 
pro\dsions with the necessary amendments. The new clause, 
which is to form and to be read as section 127 of the Consoli- 
dation Act, provides that — 

(1.) ' Upon the death of any creditor in right of an heritable 
' security constituted by infeftment as aforesaid from which 
' executors shall not have been excluded, and who shall die 

* leaving a testamentary or mortis causa deed or writing naming 
' executors, or disponing or bequeathing his moveable estate, 
' or disponing or bequeathing the security, it shaU be compe- 
' tent for the executors, duly confirmed, or for the disponees, 
' or for the legatees, as the case may be, to complete a title 
' thereto by expeding and recording in the appropriate Eegister 
' of Sasines an instrument under the hand of a notary public 
' in the form or as nearly as may be in the form of Schedule 
' (KK) hereto annexed ; and when such executors or dis- 

* ponees, or legatees, being^ more than one, shaU not be entitled 
' to such security wholly for their own beneficial interest, it 
' shall be competent to take such notarial instrument in favour 

* of such executors or disponees or legatees, and the survivors 
and survivor of them, unless such a destination be expressly 

' excluded by the terms of the deed or writing ;' and 

(2.) ' Where any creditor has died, or shall die before the 

* commencement of this Act, in right of such an heritable 

(z) Act, § 63.* 



* See observations as to entry with the superior, tvpra p. 55. 
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' security, and leaving a mortis eatisa conveyance thereof, or 
' of his heritable estate generally, or where any creditor shall 

die thereafter in right of such an heritable security from 
' which executors shall have been excluded, and leaving such 
' a mortis causa conveyance, or a testamentary deed or writing 
' within the meaning of the twentieth section of this Act, it 
' shall be competent to the grantee or legatee under such 

mortis cav^sa conveyance or testamentary deed or writing to 

* complete a title to the security by notarial instrument as 
' aforesaid ; and on such instrument being so recorded the 
' executors, disponees, legatees, or grantees, as the case may 

* be, in whose favour such instrument has been expede, shall 
' be vested with the full right of the creditor in such security, 
' and shall be held to be entered with the superior in like 
' manner and to the same effect as the original creditor him- 
' self/ (a) 

(16.) Trarismission of Real Biirdmsfrom the Dead to the Livvng. 

1. Liahility to Inventory-duty, 

(1.) Where Hocecutors are n^ot eocclvded. 

Where executors are not excluded, real burdens should now 
be given up in the inventory of the personal estate, and duty 
should be paid thereon. t 

(2.) Where Exeawtors are eoocluded. 

In this case, the question as to the liability of real burdens 
to inventory-duty will depend on the construction to be put 
on section 6 of 23 Vict a 15, and section 1 of 23 and 24 
Vict. c. 80, the first of which declares that ' Money secured 
' on heritable property in Scotland ' ' shall for the purposes 
' of this Act be held and interpreted to be moveable property, 
' and shall be included in any inventory to be exhibited and 
' recorded in any Commissary Court in Scotland of the estate 
' and effects of any person deceased entitled thereto ;' and the 

(a) Act, § 64.* 



* See obserrations as to entiy with the supeiior, supra, p. 55. f See tupra, p. 49. 
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second of which declares that ' All money secured on heritable 
' property in Scotland ' ' shall be liable in inventory-duty 
* under the recited Act/ 23 Vict. c. 15. It seems impossible 
to construe these words except as including real burdens and 
making them liable to inventory-duty; but at the same time 
it is believed that hitherto the Inland Bevenue have not so 
read the Acts, and where executors are excluded there is 
nothing in the present Act to subject such securities in duty 
if they were not previously liable. 

2. Mode of making up Titles. 

The mode of making up titles is the same a^ in the case of 
heritable securities, (b) 

(1.) Where Executors have not been excluded. 

The executors nominate, duly confirmed, or the disponee or 
legatee may complete a title by either — 1. Writ of acknow- 
ledgment ; or, 2. Notarial instrument. The executor dative, 
duly confirmed, may make up title by notarial instrument. 

(2.) Where EoceciUors have been exclvded, 

1. The heir may make up a title by writ of acknowledgment. 

2. The executors nominate, duly confirmed, or the disponee, 
or legatee, may make up title either — 1. By writ of acknow- 
ledgment ; or, 2. By notarial instrument. 

(17.) Titles of Adjvdgers, dec, 

1. Under Adjudication for Debt, or Implemeni of Sale, <ifcc, 

of Lands. 

The clause which deals with this subject repeals section 62 
of the Consolidation Act of 1868 in its amended form, as in 
the Act of 1869, and re-enacts its provisions in somewhat 
amplified terms so as to include cases not expressly mentioned 
in the repealed section. 

(1.) It is declared that decrees of adjudication, or of constitu- 
tion and adjudication, whether for debt or in implement, or of 

(h) Act, § 30. 
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declarator and adjudication, or of sale, shall be held ' equiva- 
' lent to and shall have the legal operation and eflfect of a 
' conveyance in ordinary form of the lands therein contained 
' granted in favour of the adjudger or purchaser by the 
' ancestor of such apparent heir, or by the owner or proprietor 
' in trust or otherwise, and whether in life or deceased of 
' the lands adjudged, or by the seller of the lands sold,'(c) in 
place of only 'by the ancestor of such apparent heir or by 

* the owner or seller of the lands adjudged or sold/ {d) 

(2.) It is declared ' competent to such adjudger or purchaser 
' to complete feudal titles to said lands not only by infeftment 
' on such decree as a conveyance,' but also ' by using it for the 
' purpose of infeftment as an assignation, or as one of a series 

* of assignations of an unrecorded conveyance, as the case may 
' be, in the manner provided by this Act,' in place of only 
' by infeftment on such decree as a conveyance or unrecorded 
' conveyance, as the case may be/ (rf) 

As the section, which will be found in the Appendix, intro- 
duces no new practice, it need not be further noticed, except 
in regard to one point, which seems to have caused some 
misconception. There are in the section, as there were in 
the original clause, provisions for enabling the adjudger or 
purchaser to use the decree as a warrant for ' obtaining from 
' the superior charter of adjudication or of sale of said lands/ 
or * to charge such superior under the powers in this Act con- 
' tained to grant entry by confirmation ;' and it has been 
imagined that the effect of this is in this particular matter to 
continue the former practice of entry with the superior ; but 
the explanation is, that the section forms part, not of the pre- 
sent but of the Consolidation Act, and it was necessary to 
repeat these provisions in order to support the bygone prac- 
tice and the titles that have been made up under them ; but 
being part of the Consolidation Act, the section, in so far as at 
variance with the provisions of the present Act, comes under 
the repealing clause, (e) 

(c) Act, § 62. (d) Consolidation Act, § 62. (c) Act, § 67. 
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2. Under Adjvdieaticm of HerUahle 8e(yu/rU^ 

The 129th section of the Confiolidation Act of 1868, by 
which this matter was regulated, is repealed; and by a new 
clause, which is to be read as section 129 of that Act, it is 
provided that ' in all cases of adjudication, whether for debt 
' or in implement, or of constitution and adjudication whether 
' for debt or in implement, in which the adjudger has obtained 
' a decree of adjudication or of constitution and adjudication 

* in the manner and to the effect provided by this Act, or in 
' cases of declarator and adjudication, where the subjects con- 
' tained in any such decree are heritable securities, it shall be 
' competent for the adjudger to complete his title to such 
' securities by recording either the abbreviate of adjudication 

* or an extract of such decree in the appropriate Eegister of 
' Sasines, in either of which cases he shall be in the same 
' position as if an assignation of such heritable securities had 
' been granted in his favour by the ancestor or person or 

* creditor in trust or otherwise, and whether in life or 
' deceased, whose estate is adjudged, and as if such assignation 
' had been duly recorded in the appropriate Eegister of Sasines 
' at the date of so recording such abbreviate or such extract 
' decree.* (/) 

The differences between this and the repealed section are — 
(1.) That it includes decrees of declarator and adjudication, 
and of adjudication against trustees, which the former clause 
did not include. 

(2.) That the recording of either the abbreviate of adjudica- 
tion, or an extract of the decree of adjudication, in the Eegister 
of Sasines is to have the same effect, viz., to put the adjudger in 
the same position as if an assignation of the heritable securi- 
ties had been granted in his favour by the ancestor or person 
whose estate is adjudged; and as if such assignation had been 
duly recorded in the Eegister of Sasines of the date of record- 
ing such abbreviate or such extract decree, while under the 
former clause, the recording of the abbreviate of adjudication. 



j (/) Act, § 66. 
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had the same effect as if the adjudger had at the date thereof 
been entered and infeft on a charter of adjudication^ &c. 

In the present as well as in the repealed clause, heritable 
securities are dealt with, without reference to the position in 
which the person, whether original creditor or assignee, from 
whom or whose successor or estate they are adjudged may 
have stood, that is, as to whether his right had or had not been 
completed by infeftment, while in other cases in the Consoli- 
dation Act as weU as in the present Act this distinction is ob- 
served, {g) In the Heritable Securities Acts of 1845 and 1847 
the same distinction is found (A), and it is recommended as more 
consistent with principle where the person whose right has been 
adjudged was not infeft, not to record the abbreviate or extract 
decree, but to use it as an assignation of an unrecorded convey- 
ance, and to expede and record a notarial instrument in favour 
of the adjudger. The exclusion of heritable securities from the 
operation of section 62 of the Consolidation Act, as embodied 
in this Act(^), which deals with the corresponding case of lands, 
and where the distinction is observed, may seem to create some 
objection to this proceeding; but there are other provisions in 
that Act which seem quite sufficient to warrant it. By section 
23 it is made ' competent to any person having right to an 
' unrecorded deed or conveyance originally granted in favour 
' of another person,' * to expede a notarial instrument in or as 
' nearly as may be in the form of Schedule (J) hereto annexed, 
' setting forth generally the nature of the deed of conveyance, 
' and containing those portions of the deed or conveyance by 
' which the lands in regard to which the said instrument is 
' expede are conveyed;' ' and also setting forth the title or series 
' of titles by which the party acquired right to the deed or con- 

* veyance.' By the interpretation clause (/) each of the words 
' deed' and * conveyance' includes all * heritable securities, 
'reversions, assignations,' ' decrees of adjudication;' 'and all 

* deeds, decrees, and writings by which lands, or rights in 

— - ■ . 

(g) Consolidation Act, §§ 12i to 128 and 180. Act, § 85. 

(h) 8 and 9 Vict. c. 81, § 8; 10 and 11 Vict. c. 60, § 6. 

(i) Act, § 62. {j) Consolidation Act, § 8. 
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' lands, are constituted, or completed, or conveyed;' 'and the 
' word " lands" ' ' includes aU heritable subjects, securities, and 
' rights/ These meanings, when applied to a decree of adju- 
dication of either an heritable security or an assignation thereof 
unrecorded, are sufficient to bring it within the provisions of 
section 23 of the Consolidation Act, and to entitle the person 
having right thereto to expede and record a notarial instru- 
ment; and it will be observed that section 129 of the Consoli- 
dation Act in its new form is only permissive. 

The provisions of the clause are appropriate to all cases 
where the right adjudged is a completed one. 

IX. Changes in (1) the Structure, and (2) the Solemnities 

IN THE Execution of Deeds. 

(1.) Ths Struciv/re of Deeds. 

1. The use of the word ' Dispone* no longer necessary in Con- 
veyances, 

By the Consolidation Act of 1868 it was provided that no 
testamentary or mortis causa deed or writing, purporting to 
convey or bequeath lands, should be held to be invalid, on the 
ground that the granter had not used with reference to such 
lands the word 'dispone' (Jc), and the same rule has now been ex- 
tended to conveyances of land inter vivos. It is provided that — 

' It shall not be competent to object to the validity of any 
' deed or writing as a conveyance of heritage coming into opera- 
* tion after the passing of this Act on the ground that it does 
' not contain the word " dispone," provided it contains any 
' other word or words importing conveyance or transference, 
' or present intention to convey or transfer.' (J) 

It was principally in the case of wills made without pro- 
fessional assistance that the inconvenience of the rule that 
required the use of the word 'dispone' in reference to lands 
was felt, as in the case of Simpson (m), where the want of it 



{k) Consolidation Act, § 20. (I) Act, § 27. 

(?/i) Simpson, 10 Jan. 1762, Br. Sup. v. 794. 
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was held to be fatal, though in a writing subjoined to the 
testament,/ which was executed at Buenos Ayres, the maker 
expressed his anxiety that it should receive effect, * having no 
* lawyer to advise him better,' and this evil was remedied by 
the Consolidation Act. Still, while it can hardly be said that 
the rule was practically inconvenient in its application to 
deeds inter vivos, the change will be regarded with satisfac- 
tion by the profession, as removing at least a possible source 
of danger, though probably in practice the word ' dispone' 
wUl continue to be used as formerly, as, though no longer 
necessary, it is as appropriate as any other that can be substi- 
tuted for it, and there is always a certain advantage in adopt- 
ing terms which it is known will be eflfectuaL* 

It will be carefully kept in view that the law is not in 
other respects changed as regards the terms of the dispositive 
clause, which must stiU contain words of de prcesenti con- 
veyance, or at least of such intention to convey. 

2. Description of Lands contained in a prior Recorded Deed 
or Instrumeni may he inserted by JRe/erence in svibseqiient 
Writs. 

The first provision for shortening the description of lands in 
deeds containing or referring to them, was in section 15 of 
' The Titles to Land (Scotland) Act, 1858,' which enacted that 
' Where lands have been particularly described in any prior 

* This change, small as it appears, if proposed a few generations back, 
wonld probably have startled the conveyancers of those days more than all the 
alterations that in recent years have been made. If there was a vox signcUa in 
the law it was * dispone.' To quote the words of Lord Meadowbank — *If there 

* is a word in Scotch law language which is technical it is the word " dispone." ' 

* There are very few technical expressions in the law of Scotland, but there 

* are some which have been held essentially necessary in order to give effect to 
' some kinds of deeds. ** Dispone" is one of them, and is held to be necessary 

* in all conveyances of heritage.' — Hamilton, 3 Mar. 1316, F.C. 

It is curious to note, that while the present measure was passing through 
Parliament — ^the question as to the necessity for the use of the word 'dispone* in 
a mortis causa conveyance of lands, prior to the Act of 1868, was, for the first 
time, brought by appeal before the House of Lords, and settled by the judg- 
ment of the Court of Session holding it to be essential, being affirmed. — 
Kirhpatrick, 23d June 1874, 

E 
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* conveyance, or other writ duly recorded in the appropriate 

* Register of Sasines^ it shall not be necessary, in any subse- 
' quent conveyance or writ containing or referring to the 
' whole or any part of such lands, to repeat the particular 
' description of the lands at length; but it shall be sufficient 
' to specify the leading name or names, or other short dis- 
^tinctive description of the lands conveyed, and the name 
'. of the county and parish, or supposed parish, and to refer to 
*^ the particular description contained in the prior conveyance 
' or other writ so recorded in, or as nearly as may be, in the 
'manner set forth in Schedule L, No. If and the specification 
'.and reference so made shall be held to be equivalent to the 
' full insertion of the particular description contained in such 
' prior conveyance or other writ so recorded.' This provision 
was repealed by section 34 of * The Titles to Land (Scotland) 
Act, I860,' and there was substituted therefor another appli- 
cable to ' lands held or not held burgage,' which declared that 
it ' shall be sufficient to specify the name of the county, and 
' where the lands are held burgage, the name of the burgh 

* and county in which they are situated, and to refer to the 

* particular description contained in the prior conveyance, 
' discharge, or other deed or instrument so recorded in, or as 
' nearly as may be in the manner set forth in No. 1 of 

* Schedule H.' This provision continued to regulate the 
matter till the passing of the Consolidation Act of 1868, in 
which the idea of the leading name was again adopted, and 
the provision in the Titles Act of 1858 in substance, re- 
enacted, (w)' In practice it was found very difficult to deter- 
mine what should be adopted as a leading name, and the 
result was that the provision became inoperative, and the 
intended benefit of shortening descriptions was not realised. 

Section 11 of the Consolidation Act has now been repealed, 
and a provision to the same effect as that in the Titles Act of 
1860 made, which is to have a retrospective operation, so that 
it will not be competent to object to any specification and refer- 
ence to any particular description of lands contained in any 

— ■ . - - I ■—■■■■ ■ — ■-■■■■ -^ — -■■■■■■ ■ ■■ ■! ■ »■■ m^ — ^p— ^^^»^^»^»^iM^— ^1— i— ■ — ■ mm^f^m^f^^^^m^^a^^ 

{n) Consolidation Act, § 11. 
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deed or instrument prior to the commencement of the Act, 
provided such specification and reference states correctly the 
name of the county, or of the burgh and county, as the case may 
be, in which the lands are situated, and refers correctly to the 
prior deed or instrument. The following are the terms of 
the provision: — 

(1.) ' Section 11 of " The Titles to Land Consolidation (Scot- 
' " land) Act, 1868," is hereby repealed; and it is provided that 

* in all cases where any lands have been particularly described 

* in any conveyance, deed, or instrument of or relating thereto, 
' recorded in the appropriate Eegister of Sasines, it shall not 
' be necessary in any subsequent conveyance, deed, or instru- 
' ment conveying or referring to the whole or any part of such 
' lands, to repeat the particular description of the lands at 

* length; but it shall be sufficient to specify the name of the 
' county, and where the lands were held by burgage or by any 
' similar tenure prior to the commencement of this Act, the 
' name of the burgh and county in which the lands are situ- 

* ated, and to refer to the particular description of such lands 
' as contained in such prior conveyance, deed, or instrument 
' so recorded in, or as nearly as may be in the form set forth in 
' Schedule hereto annexed; and the specification and 
' reference so made in any such subsequent conveyance, deed, 
' or instrument, whether dated prior or subsequent to the com- 
' mencement of this Act, shall be held to be equivalent to the 
' full insertion of the particular description contained in such 
' prior conveyance, deed, or instrument, and shall have the same 
' effect as if the particular description had been inserted in 
' such subsequent conveyance, deed, or instrument exactly as 

* it is contained in such prior conveyance, deed, or instru- 
' ment; and 

(2.) ' It shall not be competent, notwithstanding the terms 
' of the section hereby repealed, or the form of the schedule 
' therein referred to, to object to any specification and refer- 
' ence to any particular description of laiids contained in any 
' conveyance, deed, or instrument recorded prior to the com- 

* mencement of this Act, provided such specification and 
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' reference states correctly the name of the county, and where 
' the lands were held by burgage or by any similar tenure 
' prior to the commencement of this Act, the name of the 
' burgh and county in which the lands are situated, and refers 

* correctly to the prior recorded conveyance, deed, or instru- 

* ment containing the particular description of such lands; and 
' where any conveyance, deed, or instrument recorded prior to 
' the commencement of this Act contains a specification and 

* reference stating these particulars correctly, the specification 
' and reference so made shall be held to have been equivalent 
' to the full insertion of the particular description contained in 

* the prior conveyance, deed, or instrument referred to, as if the 
' particular description had been inserted in such recorded con- 

* veyance, deed, or instrument exactly as it is contained in the 

* prior conveyance, deed, or instrument referred to/ (p) 

3. Mode of importing Beservationa, Conditions, dec, into Deeds 
of Constitution and renderin^g them Effectual. 

Hitherto, in order to make reservations, conditions, prohibi- 
tions, &c., in the original conveyance of the lands to be 
burdened with them effectual, it was necessary that they should 
be inserted ad lon^fwm, and in appropriate terms made to affect 
the lands as real burdens, although in subsequent deeds of 
transmission of the lands it has for some time been competent 
to refer to them, as contained in a prior deed or instrument 
recorded in jbhe Eegister of Sasines. This principle of import- 
ing conditions by reference has now been extended to original 
deeds of conveyance. A proprietor may execute and record 
in the Eegister of Sasines a deed or writing setting forth the 
reservations, conditions, &c., under which he is to feu, or other- 
wise deal with or affect his lands therein specified, or part 
thereof; and such reservations, conditions, &c., may effectually 
be imported in whole or in part by reference into any deed 
relating to such lands, provided it is expressly stated in such deed 
that it is granted under such reservations, conditions, &c. It is 

(o) Act, § 61. 
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by the Act provided that ' reservations, real burdens, conditions, 
provisions, limitations, obligations, and stipulations ajffecting 
land, may be validly and effectually imported into any deed, 
instrument, or writing relating to such lands by reference to a 
deed, instrument, or writing applicable to such lands, or to the 
estate of which such lands form a part, recorded in the appro- 
priate Begister of Sasines, and in which such reservations, 
real burdens, conditions, provisions, limitations, obligations, 
and stipulations are set forth at full length, and a reference 
in the form set forth in' Schedule H hereto annexed, or in a 
similar form, shall be sufficient. And it shall be lawful for 
any proprietor of lands^to execute a deed, instrument, or writ- 
ing, setting forth the reservations, real burdens, conditions, 
provisions, limitations, obligations, and stipulations under 
which he is to feu or otherwise deal with or affect his lands, 
or any part therof, and to record the same in the appropriate 
Begister of Sasines ; and the same being so recorded, such 
reservations, real burdens, conditions, provisions, limitations, 
obligations, and stipulations may be effectually imported in 
whole or in part by reference into any deed or conveyance 
relating to such lands subsequently granted by such pro- 
prietor, or by his heir or successor, or by any person whatso- 
ever, provided it is expressly stated in such deed or 
conveyance that it is granted under the reservations, real 
burdens, conditions, provisions, limitations, obligations, and 
stipulations set forth in such deed, instrument, or writ- 
ing.' ip) 

This provision will be found tiseful where land is to be 
feued or dealt with in parcels ; but as it is not convenient that 
a progress of titles should nowhere show the conditions, &c., 
affecting the lands, the deed or instrument containing them 
should be printed, and a copy given to each feuar or other 
party acquiring right to any portion of the lands. 

— — ^— ■ — 

{p) Act, § 82. 
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4. Conditions lohich may not he stipulated in future deeds, and 
whichy with eooceptions, where already stipulated in any deed 
or Act are declared null. 

Covenants for completion of vassaVs title by superior's agent. 

Prohibition of stibinfeudation. 

As already explained, certain casualties, legal or conven- 
tional, were by the previously existing law payable to the 
superior on his granting a charter or writ in favour of a new 
proprietor. The charter or writ so granted was generally 
assignable, and sometimes, instead of being exhausted by in- 
feftment in favour of the person receiving it, was retained, and 
the open precept assigned to a purchaser, whereby the necessity 
for his entering and paying a second casualty was avoided; 
and as this involved a loss to the superior, means were resorted 
to in order to prevent it, one of these being the insertion in the 
feu right of a condition that the infeftment in favour of the 
grantee, as well as the infeftments on all subsequent writs to be 
granted by the superior, should be completed by the superior's 
agent, and sometimes stipulations to the same eflPect were in- 
serted in Acts of Parliament obtained for enabling entailed 
proprietors to feu their lands. All such conditions, except 
to a certain extent in the case of feus contracted before the 
passing of the Act (y) to be granted, are prohibited in future 
feu rights, and those already existing are declared to be in- 
operative. 

Any future prohibition of subinfeudation is also declared 
to be incompetent. 

It is enacted that — 

1. ' All conditions, whether made before or after the com- 
mencement of this Act, to the eflPect that the superior shall 
' be entitled to select or appoint an agent to prepare or record 
* sasines or warrants of registration, or conveyances or other 
' deeds having reference to any estate in land, or restraining or 
' restricting the proprietor of any estate in land in the selection 

(q) Act, § 24. See 9U^a, p. 24, 
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' of an agent to prepare or record such sasines, warrants, con- 
' veyances, or other deeds, or securing any privilege or monopoly 
' to the superior's agent, or to any agent or agents selected or 

* appointed by him, or to the efifect that any proprietor of lands 
' shall be bound to intimate to the superior of such lands any 

* change of ownership, whether by succession or singular 
' title, except as hereinbefore provided (r), or to pay any fees 
' or expenses in connection with such change of ownership;' 
and 

2. 'AU conditions made after the commencement of this 
' Act, to the effect that it shall not be lawful to the proprietor 
' of lands to subfeu the same to be holden of himself as im- 

* mediate lawful superior thereof (s), or to grant conveyances 
' thereof to be holden a me vel de me, or with an alternative 

* manner of holding, shall, with all irritant clauses applicable 
' thereto, be null and void, and not capable of being enforced, 

* and all enactments to the contrary of, or at variance with, 
' this enactment in any Act of Parliament shall be, and the 

* same are hereby repealed.' (t) 

In future feus no benefit, so far as regards casualties, would 
accrue to the superior from his being entitled to see that the 
vassal's title is completed by infeftment, as casualties, where 
stipulated, must be of an ascertained amount, and payable at 
fixed intervals, and will become exigible irrespective of the 
completion of the title, (u) Notwithstanding the preceding 
enactment, a condition in an original feu charter that it shall 
be recorded for infeftment within a certain time would pro- 
bably be effectual; but as while the right is personal the feuar 
is liable in payment of the feu duties and performance of the 
conditions (v), and even before infeftment he cannot refute 
invito superiore (w), such a condition apparently would not 



(r) Act, § 4 (2), supra, p. 7. 

(a) The prohibition to subfeu in feus prior to the Act still remains effectual, 
Act, § 4t (2), &u^a, p. 6. 
(0 Act, § 22. (u) Act, § 23, wpra, p. 23. 

(v) Preston, 6 Mar. 1805, M. Personal and R^, App. No. 2. 
{w) Hunter, 16 Dec. 1834, 13 S. 205. 
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benefit the superior. Such a condition in a disposition would 
probably not receive effect. 

5. Implied Term of Entry where none Specified. 

It is provided that, where no term of entry is stated in a 
conveyance of lands, the entry shall be at the first term of 
Whitsunday or Martinmas, after the date or last date of the 
conveyance, unless it shall appear from the terms of the con- 
veyance that another term of entry was intended, (x) 

What precise purpose this provision is intended to serve is 
not very obvious. When parties contract for the sale and 
purchase of land, they know and should have no difficulty in 
expressing their intention in regard to the future rents, which 
is the matter involved, though it is true they do not always 
succeed in expressing it so as to prevent questions on the 
subject (y); but when a question does arise it is in reference 
to a qualification of the legal rule as to the apportionment of 
the rents, and this may occur just as easily in regard to an 
implied as to an expressed term of entry, where the matter 
may be controlled, as is here to be the case, by the terms of 
the deed, while there may be this additional source of difficulty, 
that if by any accident the deed is not signed till after the term, 
it may be contended that the term of entry was thereby post- 
poned for six months. 

The effect of the impKed term of entry is not explained in 
the clause, and therefore will be regulated by the provision of 
the Consolidation Act of 1868, which declares, that unless 
otherwise stipulated in the deed, the purchaser shaU have right 
to the rents becoming due after the term of entry, according 
to the legal and not the conventional terms, (z) 

The rule is not to be absolute, but may be controlled by 
evidence that the implied entry is not that intended by the 
parties, though this evidence must be found in the deed 
itself. 

On the whole, therefore, it seems better to adhere to the pre- 

(x) Act, § 28. (y) See MaxweU, Ac, 5th Nov. 1878, 1 MT. 122. 

(s) Consolidation Act, § 8. 
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vious practice of inserting the term of entry in the disposition, 
and where qualification of the legal efiTect is necessary to see 
that it is clearly expressed in the clause of assignation of rents. 

6. Clavses which, thmigh not expressly aholishedy are no longer 

necessary in Disposition, 

(1.) Tenendas, — A clause of tenendas, though frequently 
inserted, was not previously necessary as under section 6 of 
the Consolidation Act, where no holding was expressed, the 
conveyance was held to imply that the lands were to be held 
a me OT a me vel de me, according as the titles did or did not 
contain a prohibition against subinfeudation. The only case 
in which it served any purpose to insert a clause of tenendas, 
was where, notwithstanding a prohibition against subinfeuda- 
tion, it was desired to have a temporary base holding, and this 
was done by inserting an a me vel de me holding, of the infeft- 
ment following on which confirmation could be obtained from 
the superior within a certain time, but as under the con- 
structive confirmation of the infeffcment every holding will at 
once be rendered public, there is no longer any necessity for 
an alternative holding, while its insertion wherein the case 
of an old feu subinfeudation is prohibited might he held to be 
an infringement of the Act (a). 

(2.) Clause of Besignation. — ^As entry by resignation is now 
abolished, a clause of resignation is rendered unnecessary, and, 
as already mentioned, if inserted in a conveyance of subjects 
held burgage, is to be held pro non scripto. 

7. Lands held Bwgage or by Booking. 

Conveyances of lands held burgage or by booking may now 
be in the same form as those of lands held feu. (b) 

Belief of fvtwre Feu-duties, &c. — In connection with the 
clauses of the disposition, attention may be directed to the 
obligation on the purchaser of lands to relieve the seller 
of future feu-duties, &c. There can be no doubt that there 

is such an obligation at common law, but in the case of 

- .. - ... J' ' 

{a) Act, § 4 (2). (6) Act, § 26, supra, p. 47. 
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Hyslop (c) some of the judges seemed to attach importance 
to its being expressed in the disposition. Prior to 1847 
this was done in the obligation to infeft, which was under 
the condition that the purchaser should relieve the seller 
of all feu duties, and other duties and services exigible by 
the superior; and the shortened form of the obligation to 
infeft introduced by the Lands Transference Act of that year 
was declared to imply a similar obligation (d), but the obliga- 
tion to infeft having disappeared from the disposition, the 
relative condition, express or implied, has gone with it. Keep- 
ing in view the length of time during which a proprietor may 
remain liable for payment of the feu-duties and performance 
of the obligations in the feu right, after he has sold the lands, an 
express obligation of relief may be found useful, and, if desired, 
it can easily be inserted as a condition in the disposition. 

(2.) Changes in the Solemnities in the Exeauiion of Deeds, 
1. Certain particulars dispensed with in Testing-Clause, 

It is now no longer necessary in order to render a deed, 
instrument, or writing, whether relating to land or not, pro- 
bative. 

(1.) That the writer or printer be named or designed; 

(2.) That the number of pages be specified; or, 

(3.) That the witnesses be ' named or designed in the body 
' of such deed, instrument, or writing, or in the testing-clause 
' thereof, provided that where the witnesses are not so named 
' and designed their designations shall be appended to or 
' follow their subscriptions; and such designations may be so 
' appended or added at any time before the deed, instrument, 
' or writing shall have been recorded in any register for pre- 
' servation, or shall have been founded on in any court (e), and 
' need not be written by the witnesses themselves.' (/) 

By the changes now referred to all the rules so carefully 

(c) 13 Mar. 1868, 1 MT. 585. (d) 10 h 11 Vict. c. 48, § 2. 

(e) See Macpherson, 7 Feb. 1855, 17 D. 857, Hill, 6 Dee. 1876, 9 MT. 223. 

(/) Act, § 38. 
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made by the Scottish Parliament, and which are generally 
admitted to have conduced to the security of Scottish deeds, 
are, as essential requisites, with the exception of the sub- 
scription by the party and witnesses, swept away, and it is 
made competent to attest deeds according to the English form. 
Whether this will tend to the greater security of deeds experi- 
ence alone will tell, but it seems not improbable that in prac- 
tice deeds will continue to be attested very much as before. 

Mode of attestation. — 'So directions are given as to the form 
of the new mode of attestation, and where there is but one party 
to the deed all that is necessary is that the witnesses shall sub- 
scribe, and that their designations shall be added; but where 
there are several parties it will be, if not absolutely necessary, 
at least convenient and proper, to set forth whose subscriptions 
the different witnesses attest, the simplest way of doing which 
seems to be to adopt the English style, and write above the 
signatures of the witnesses to each subscription or set of sub- 
scriptions, ' Signed by the said A. B. (or A. B. and CD,, or 
* as the case may be), in presence of,' &c. Where there are many 
parties to a deed the old form will be the more convenient of 
the two. 

Is davse retrospective t — ^An important question may arise on 
this clause as to which opinions may differ, viz., whether or 
not it is in effect retrospective The clause contains no 
express declaration on the subject, and in this respect differs 
from other clauses of the Act, such as those dealing with 
errors in services {g), general dispositions (A), and notarial 
instruments proceeding upon probates (i), which are expressly 
declared to be retrospective, and that in regard to the use of 
the word 'dispone,' which is limited to deeds coming into 
operation after the passing of the Act.(y) 

It seems improbable that the clause was intended to be 
retrospective, because it can hardly be supposed that Parlia- 
ment had in view deeds executed in the manner referred to, 
which it intended to validate, and the expression ' provided 
' that where the witnesses are not so named and designed, 

(g) Act, §§ 11 and 52. (h) Act, § 29. (i) Act, § 51. (j) Act, § 27. 
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' their designations shall be appended to or follow their sub- 

* scriptions/ seems to contemplate something not past but 
future. To make the clause retrospective might have the 
effect of rearing up and rendering effectual deexls which had 
previously been considered by all concerned as ineffectual, 
and which, had any such legislation been anticipated, would 
have been reduced and set aside. It is quite possible in 
such cases that there may have been evidence of the aban- 
donment of the deeds preserved, but it is as possible that 
there may not. The general rule of law is that Acts are not 
retrospective unless expressly so declared (*), and so it was 
held by the Court in the case of Ladies M. and E. Kerr, 21st 
November 1811, F.C. This case referred to the power of the 
Court to regulate interim possession pending appeal After 
an appeal had been taken, the 48th Geo. III. c. 151 was 
passed, which provides, section 17, that ' when any appeal is 
' lodged in the House of Lords,' a copy of the petition shaU be 
laid before the Division to which the cause belongs, and such 
Division ' shall have power to regulate all matters relative to 
' interim possession.' The respondents in the appeal there- 
after pre^sented a petition under the Act for interim possession, 
which was refused. Lord Hermand observing, ' It is an Act to 
' take effect from and after the 4th November 1808, and we 

* are not allowed to give a retrospect to any Act unless it be 
' so specially expressed;* and Lord President Hope, * If it was 
' so intended I would have expected it to be so specially said.* * 

(k) Dwarris on Statutes, p. 640, Ed. 1848, where it is said, ' By the Court : 

* << It cannot be presumed that the statute was to have a retrospect, so as to 

* '* take away a right of action which the pkintiff was entitled to before the 
' " time of its commencement." And the Court put the case of a will executed 
' without the formalities required, which, they said, would be valid if made 
' before the Act, although the testator surviyed the passing of the Act. In the 
' case of Ashbumham and Bradshaw, a devise to charitable uses was made by 
' a will dated in 1734. The testator lived till July 1786, a month after the 
' Mortmain Act had passed ; and, upon a case, the judges certified that the 

* devise was good.' 

* The same rule has been applied to the 23 Vict. c. 15, § 7, which provides 
that 'no will, testament, &c., shall be chargeable with any stamp-duty ; ' but 
such deeds, if dated prior to, though not coming into operation till after that 
Act, are held liable in duty.* 
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On these grounds it is thought that the clause is not retro- 
spective, or at all events is not so as to deeds which came 
into operation before its commencement. 

2. HoceciUion of Deeds by Parties who cannot Write. 

Previously to the passing of the Act, where the maker of a 
deed, if one relating to land or of great importance, was unable 
to write, it was necessary to have the deed signed by two 
notaries before four witnesses, and a certain ceremony required 
to be observed. While the competency of that mode of pro- 
ceeding is preserved another has been introduced, by which — 

1. Justices of the peace as well as notaries may act, and in 
either case one is sufficient, whether the deed relates to land 
or not. 

2. The ceremony of touching the pen in token of giving 
authority is dispensed with ; and, 

3. Two witnesses are sufficient. (Q 

The deed must still be read over to the maker in presence 
of the witnesses, and this, as well as the authority given to 
the notary or justice to sign, and the reason why the maker 
cannot write, must be set forth in the docquet (m) of which a 
form is given in Schedule I. 

The schedule is adapted also to the case where a parish 
minister acts as a notary, which in his own parish he is entitled 
to do as regards wills or other testamentary writings. 

The notary, justice, or parish minister, besides being de- 
signed as such in the docquet, is to add the character in which 
he acts to his signature to the docquet. (n) 

A mutual settlement signed by only two notaries for both 
parties has been sustained (o), so that in such a case probably 
one notary or justice would now be sufficient. 

It should be kept in view that the docquet must be holo- 
graph, (p) 

(I) Act § 41. (m) Act § 41. (w) Schedule I. 

(o) Gr»me, 21 Oct. 1868, 7 M*P. 14, where observations madt on Craig, M. 
16829. 
(p) Henry, 10 Feb. 1871, 9 MT. 503. 
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3. Execution of Deeds ly Companies Registered under * The 

Companies Acts 1862 and 1867.' 

There is no express direction in these Acts as to the execu- 
tion of deeds generally, though there is as to particular deeds, 
and it is believed the practice has been to execute them simply 
under the common seal, the affixing thereof being attested on 
the deed by two officials or directors ; but some difficulty has 
been felt in determining what is the proper form of execution 
to be adopted in Scotland, to remove which the following pro- 
vision has been made, which, while furnishing one eflfectual 
mode, leaves it competent to foUow that contained in the 
Acts, viz., — 

* Any deed executed after the commencement of this Act to 

* which any company registered under " The Companies Acts 
' " 1862 and 1867," is a party, shall be held to be validly exe- 
' cuted in Scotland on behalf of such company if the same is 
' either executed in terms of the provisions of these Acts, or is 
' sealed with the common seal of the company, and subscribed 

* on behalf of the company by two of the ordinary directors 
' and the secretary of the company, and such subscription on 
' behalf of the company shall be equally binding and effectual, 

* whether attested by witnesses or not/ (g) 

X. Deeds not to be Invalid because Improbativk 
Subscription by the Oranter and Witnesses may be proved. 

Previously to the passing of the Act, deeds which were not 
probative, apart from the effect of homologation or rei inter- 
ventus, could not in any way be set up or validated, but it has 
now been provided by the Act that — 

' No deed, instrument, or writing subscribed by the grantor 
' or maker thereof, and bearing to be attested by two witnesses 
' subscribing, and whether relating to land or not, shall be 
' deemed invalid or denied effect according to its legal import 
' because of any informality of execution, but the burden of 
' proving that such deed, instrument, or writing so attested 

(q) Act, § 56. 
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' was subscribed by the granter or maker thereof, and by the 
' witnesses by whom such deed, instrument, or writing bears 
' to be attested, shall lie upon the party using or upholding 
' the same, and such proof may be led in any action or pro- 

* ceeding in which such deed, instrument, or writing is founded 
' on or objected to, or in a special application to the Court 
' of Session, or to the Sheriff within whose jurisdiction the 
' defender in any such application resides, to have it declared 

* that such deed, instrument, or writing was subscribed by 

* such granter or maker and witnesses.' (r) 

The same question may arise here as has been stated in 
regard to section 38, viz., whether or not it is retrospective in 
effect. To make it retrospective in respect to deeds which 
but for their inherent nullity would have been used or founded 
on previously to the commencement of the Act, might be pro- 
ductive of the same hardships as in the case of probative deeds, 
and therefore it is thought that in such cases the clause will 
not apply, and for the reasons stated when considering section 
38 it is at least doubtful whether it will apply to any deed 
made before the commencement of the Act 

The practical effect of this provision will be to restore some- 
thing like the system which prevailed prior to the passing of 
the Act 1681, c. 5, when the defects of improbative deeds could 
' be supplied by condescending upon the writter or the designa- 

* tion of the writter and witnesses.' 

It is not very obvious what is the nature of the ' informality 

* of execution ' which this provision of the Act is intended to 
meet. The deed referred to is assumed as ' subscribed by the 
' granter or maker thereof, and bearing to be attested by two 

* witnesses subscribing,' so that the only defect seems to be 
the omission of the designation of the witnesses, which, if they 
are known, could easily be added under section 38. 

In the proceedings for setting up the deed some one must 
be called as defender, but whether the defender appears to 
oppose or not, it will be necessary to lead evidence and obtain 
a decree causa cognita. 

(r) Act, § 39. 
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XI. Certain Objections to Writs not to be Pleadable. 

(1.) Services, WrUs^ cmd Precepts of Glare constat 

1. Where Charcvctcr of Heir erroneously set forth, — Formerly 
it was essential to the validity of services and titles in favour 
of heirs, that the character in which the person was entitled 
to succeed should be correctly set forth in them, unless where 
it appeared from the service or deed itself that the person 
served or recognised as heir, though in a wrong character, 
must have had in him the precise character required to carry 
the right (s). This rule has now been relaxed by the Act, 
which provides that — 

* It shall be no objection to any precept or writ from Chan- 

* eery or of clare constat, or to any decree of service, whether 

* general or special, or to any writ of acknowledgment, whether 
' obtained before or after the commencement of this Act, or to 
' any other decree, or to any petition, that the character in 
' which an heir is or may have been entitled to succeed is 

* erroneously stated therein; provided such heir was in truth 
' entitled to succeed as heir to the lands specified in the pre- 
' cept, writ, decree, or petition.' (^) A question may arise as to 

What services fall under this provision. — It will be observed 
that the terms of the clause are not quite consistent, the first 
part declaring that the error referred to shall be no objection 
' to any decree of service whether general or special,' while the 
proviso refers to the 'lands specified in the decree;' but in 
a general service the lands are not, though a deed may be 
referred to. These words, if construed literally, will limit 
the operation of the clause to decrees of special service ; but 
it is possible that this, though apparently contrary to, may 
have been the intention of the framer of the clause, and that 
the word ' general ' was inserted by mistake in the first part of 
it. There is a difference between the case of a special and 
that of a general service, which might lead t<3 such a limita- 



(*) Bell, 21 St June 174», Kilk. 518 ; Haldane, 27tli Nov. 1766, F.C.; 
(0 Act, §11. 
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tion of the enactment (1.) Where a person has been served 
heir in special, it is in reference to certain lands to which he 
has claimed right as heir, and to which his claim has been 
considered and sustained by the Judge, who, by the hypothsis 
of the clause, has arrived at a right conclusion, though by a 
wrong road ; but (2) in a general service all that is alleged or 
found is that one person is dead, and that another is his heir- 
at-law, without reference to anything to which he is thereby 
to acquire right. Suppose, for example, that a person is served 
simply as heir in general when he should have been served as 
heir of provision in general under a certain deed, it is plain 
that the real question at issue, viz., his right to take up that 
deed, has never been asserted or considered at aU, and to hold 
that his service carries right to the deed would be something 
like making a special service in one property equivalent to 
service in another, which had belonged to the same ancestor. 

There is no direction as to the way in which the right of 
the heir to succeed to the lands is to be proved, or for pre- 
serving the evidence, as has been done in section 39, in rela- 
tion to improbative writs, and probably it is not intended that 
there shall be any formal proof; but as the difficulty in regard 
to the party's title will probably recur on every occasion on 
which the lands are dealt with, it is recommended that the facts 
and circumstances should be set forth in the deed, embodying 
the transaction in connection with which the question may 
arise, and that any relative documents should, if possible, be 
put into the progress of titles. It is to be hoped, however, 
that the provision may not lead to any looseness in practice, 
but that care shall be taken to avoid the necessity for taking 
advantage of it. 

2. Form of Becording and Extracting Decrees of Service, <4?c. 
Prematv/re Leading of Evidence, — In the Service of Heirs Act 
of 1847 (t^), and the Consolidation Act of 1868 {y), certain 
regulations were appointed to be made or approved of by 

(w) 10 and 11 Vict. c. 47. {v) Act, § 36. 
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the Lord Clerk-Register, and to be observed by the Director 
of Chancery in regard to the recording and extracting of 
decrees of service; but it appears that the' directions of the 
Acts in these and other respects have not been completely 
carried out, whereby it was supposed that the extracts might 
be liable to be challenged, to remedy which it has been 
provided that — 

' It shall not be competent to challenge any judgment or 
' decree of service pronounced in terms of the Act 10 and 11 

* Vict. c. 47, intituled " An Act to amend the law and prac- 
tice in Scotland as to the Service of Heirs," or of " The 
Titles to Land Consolidation (Scotland) Act 1868," and 

* dated before the commencement of this Act, or any extract 
' of any such judgment or decree, or any titles following upon 
' such judgment, decree, or extract, on account of any objec- 

* tion to the manner or form in which such judgment or decree 
' was recorded or extracted by the Director of Chancery or his 
' depute, or on the ground that the manner and form of record- 

* ing or extracting such judgments or decrees in use by the 
' Director of Chancery or his depute for the time had not 
' been directed or approved of by the Lord Clerk Register in 
' terms of the said Acts, or on the ground that evidence was 
' led in the petition on which such decree followed, and that 
' the decree itself was pronounced before the expiry of the 
' induciae, or days of publication prescribed under the tenth 

* section of the former Act, or under the thirty-third section 
' of the latter Act.* (w) 

(2.) Recorded InstrumcTUs. 

Erasures in Record of Instm/ments. — By the 6 and 7 Will. 
IV. c. 23, as extended by subsequent Acts, it is enacted that 
no instrument recorded in the Register of Sasines shall be 
challengeable in respect of any erasure therein, provided there 
be no corresponding vitiation in the record; but the converse 
of this did not hold, and a material erasure appearing in the 

r ' ■ ■ ' - ■■ Til ■■■ _-^ — - — ■ ■ , ^^i^^» ,m^m »M.-»^-^- ■ - ■ I I 111 I ■■■■■■ » ^ 

iw) Act, § 52. 
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record involved nullity of the instrument. This state of the 
law, from which serious hardship might have arisen, has been 
changed, and it has been enacted that no challenge of any deed, 
instrument, or writing recorded in any Register of Sasines 
shall receive effect on the ground that any part of the record 
of such deed, instrument, or writing is written on erasure, 
imless such erasure be proved to have been made for the pur- 
pose of fraud, or the record is not conformable to the deed, 
instrument, or writing as presented for registration, (x) 

(3.) Oeneral Dispositions. 

1. Assignation of writs not essential in general dispositions. 

2. Two or more general dispositions may be used as con- 
necting links in the series of writs on which a title is made 

XII. Provisions as to Heritable Securities. 

(1.) Seritdble Sectmties, awrf tJie personal obligation for pay- 
ment therein contained, to tran^smit against persons taking 
the Lands, by stiecession or bequest or by cowoeyance, where 
the Deed contains agreeTneni to that effect 

Formerly (1.) Though an heir was liable universally or gv4into 
lucratvs, as the case might be, for the debts affecting his 
ancestor's lands, still, unless he granted a bond of corrobora- 
tion, he was not liable to personal diligence for payment ; he 
could only be sued in an ordinary action; and (2*) A pur- 
chaser or disponee, unless he granted a bond of corroboration, 
was not in any way liable for the debts affecting the lands; 
the creditor might carry off the lands, but as against the pur- 
chaser or disponee personally he had no claim whatever (z) ; and 
(3) It was doubted how far an heritable security could subsist 
independently of a personal obligation for the debt, and whether 
the discharge of the obligation did not operate as a discharge 
of the security. The law in these respects has been altered, 
and the foUowing proviaions have been made :- 

{x) Act, § 64. {y) See mpra, p. 81. 

(2) Kippen, 24 Feb. 1862, 14 D. 538. 
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' 1. * Obligation to Transmit. — Subject to the limitation here- 
' inbefore provided aa to the liability of an heir for the debts 

* of his ancestor (a), an heritable security for money duly consti- 
' tuted upon an estate in land shall, together with any per- 
' sonal obligation to pay principal, interest and penalty con- 
' tained in the deed or instrument whereby the security is 
' constituted, transmit against any person taking such estate 

* by succession, gift, or bequest, or by conveyance when an 
' agreement to that effect appears in gremio of the convey- 
' ance, and shall be a burden upon his title in the same 
' manner as it was upon that of his ancestor or author, with- 
' out the necessity of a bond of corroboration or other deed or 

* procedure ; and the personal obligation may be enforced 

* against such person by summary diligence or otherwise, in 
' the same manner as against the original debtor/ 

2. Form of Proceeding. — 'A warrant to charge may be 

* applied for and validly granted in the Bill Chamber or in a 

* Sheriff-Court, in the form set forth in Schedule K hereto 
' annexed, or in a similar form, and all diligence may there- 
' after proceed against the party in common form/ 

3. Discharge of Person^ Obligation not to prejudice Security, 
— * A discharge of the personal obligation of the original or 
' any subsequent debtor, whether granted before or after the 
' commencement of this Act, shall not, where the debt still 
' exists, prejudice the security on the estate or the obligation as 
' hereby made transmissible against the existing proprietor/ (J) 

(2.) DisencuTniering of Lands sold under Heritahle Security 

when no Surplus of Price, 

By sections 122 and 123 of the Consolidation Act of 1868, 
it is provided that, upon a sale being carried through in terms 
of that Act, and upon consignation of the surplus in a bank in 
Scotland incorporated by Act of Parliament or Eoyal Charter, 
the disposition by the creditor to the purchaser shall have the 
effect of completely disencumbering the lands of aU securities 

(a) Act, § 12, 8wpra, p. 27. (h) Act, { 47. 



PROVISIONS AS TO HERITABLE SECtTRTTIES. 85 

and diligences posterior to the security of such creditor as 
well as of the security and diligence of such creditor himself ; 
but there is no provision in the Consolidation Act for the case 
where there is no surplus of the price. This has been sup- 
plied by the present Act, which authorises any notary public 
to execute a certificate in or as nearly as may be in the terms 
of Schedule L, No. 1, and declares that the disposition by the 
creditor to the purchaser along with such certificate when re- 
corded in the Eegister of Sasines shall have the efiPect of disen- 
cumbering the lands. The following are the terms of the 
clause: — 

C&rtificat^ ly Notary, — * Where lands are sold by an heritable 
' creditor under the powers competent to creditors in heritable 
' securities, and it shall occur that no surplus remains after 

* deducting the debt, secured, with the interest due thereon, 
' and penalties incurred, and expenses in reference to the pos- 
' session of the estate (if the creditor had been in possession), in- 

* eluding expense of insurance, repairs, and management, and 
' whole expense attending such sale, and after paying all pre- 
' vious incumbrances, and the expense of discharging the same, 
' it shall be competent to any notary public to execute a certifi- 

* cate to that effect in or as nearly as may be in the terms of 
' Schedule L, No. 1, hereto annexed, and the disposition by 

* the creditor to the purchaser shall, along with such certificate; 

* when recorded in the appropriate Begister of Sasines, have 

* the effect of completely disencumbering the lands and others 

* sold of all securities and diligences prior and posterior to the 
' security of such creditor, as well as of the security and dili- 
' gence of such creditor himself, save and except when the 

* security and diligence of such creditor shall be assigned by 
' way of further or collateral security to the purchaser ' (c). 

Import of Certificate. — It will be observed from this section 
and the schedule, that the proceeding here contemplated 
resolves practically into a statement made by the creditor — 
all that the notary certifies being ' that there has been sub- 



(c) Act, S 48. 
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' mitted to me a statement subscribed as authentic ' by the 
seller or his agent (d), so that if there should be any mistake 
in it, the certificate might not be effectual in disencumbering 
the lands; and though the vigilance of the other creditors and 
the debtor may probably be relied on as forming a security 
against this, it will be desirable to preserve evidence of the 
application of the price. 

(3.) Diaencmabering lands of heritable security where disdia/rge 

canmot be obtained. 

The Consolidation Act makes provision for the redemption 
of the lands in a security where the creditor is forth of Scot- 
land, by making premonition at the office of the keeper of the 
Kecord of Edictal Citations, and if necessary, by consigning the 
amount due (e), but that Act contains no provision for clear- 
ing the record where a discharge cannot be obtained. To 
supply this want is the object of section 49 of the present Act, 
which provides that, — 

Notarial Certificate, — 'Where the debtor in any heritable 
' security, whether granted before or after the commence- 

* ment of this Act, shall have exercised the power or right 
' of redemption contained therein, but where from the death 
' or absence of the creditor, or any other cause, the debtor 

* cannot obtain a discharge of the incimibrance created by 
' the security, it shall be competent to him to consign the 
' amount, principal and interest, due, and thereupon it shall 

* be competent to any notary public to expede a certificate 
' in, or as nearly as may be in, the terms of Schedule L, 
' No. 2, hereto annexed, and the recording of the said certi- 
' ficate in the appropriate Begister of Sasines shall, provided 
' the principal debt and all interest due thereon in terms of 
' the security shall have been so consigned, have the effect 
' of completely disencumbering the lands contained in such 
' heritable security, of the debt and of all interest and penalties 

* corresponding thereto' (/). 

(d) Schedule L, 1. (e) ConBolidatioii Act, f 119. (/) Act, § 49. 
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Effect of Certificate, — ^The statutory efiPect of the recording 
of the certificate authorised by this section is dependent 
entirely on the fact ' that the principal debt and all interest 
' due thereon in terms of the security, shall have been so 
' consigned/ and therefore, in transacting on the faith of such 
certificate, it will be desirable to see evidence of the payment 
of the interest due prior to the period for which it has been 
consigned. 

(4.) Bights of Creditors in Heritaile Securities where the debtor* s 
estate has been sequestrated under the Bankruptcy Act 

Object of Provision, — The object of this provision is to regu- 
late in some respects the right of the heritable creditor to the 
rents of and to the moveables belonging to the debtor, on the 
lands in his security in competition with the trustee in a 
sequestration of the debtor^s estate, and for this purpose, to 
restore those rights to the state in which they formerly stood. 
Preparatory, therefore, to the consideration of the terms of the 
section, it may be convenient to direct attention to some 
points in 

The former Law on the svbjecL 
Extent of Creditor's Right at Common Law, 

The right of a creditor in an heritable security extends not 
only to the lands but also to the rents and to the moveables 
belonging to the debtor situated on the lands. 

1. The Bents. — ^The infeftment on the bond is a sufficient 
completion of the creditor's right to the rents, upon the prin- 
ciple that the rents are an accessory of the real right to the 
lands, and so in a competition between an arrester of rents 
and the creditor in an heritable bond, on which infeftment 
had followed, but neither possession of the rents nor intima- 
tion to the tenants, the Court ' considered the infeftment on 
* the heritable bond as equal to an intimation of the assigna- 
' tion to the maills and duties, and that the heritable creditor was 
' preferable to the arrester^^ not only for the smnualrents, but 



88 CONVEYANCING (SCOTLAND) ACT, 1874. 

' for Ids principal sum also.'(^) Where necessary, this right is 
made effectual by action of maiUs and duties. 

2. Moveables an (he Lands. — ^The creditor in an heritable 
security has ako, through his infeftment, a right in the move- 
ables belonging to the debtor situated on the subject of his 
security, and so far was the notion of this right at one time 
carried, that parties were in the habit of seizing and carrying 
off the goods without the formality of applying for any^ 
rant It required several judgments of the Court to put a 
stop to that practice, and it was only in 1824 that the notion 
of such inherent right, apart from any proceedings to make it 
effectual, was finally set at rest (h) The mode of making this 
right effectual is by poinding of the ground. 

How and to whcU extent Preference could he obtained after 

Sequestration of Debtor. 

(1.) Under the Act 54 Geo. III. chap. 137. 

The two rights now explained sometimes proved of great 
value to the creditor, where the lands in the security were 
inadequate to meet the debt in full, and were frequently 
resorted to, particularly where the debtor had been seques- 
trated, in order to attach rents or moveables which otherwise 
would have been carried off by the trustee; and in conse- 
quence, various questions arose as to the rights of creditors 
under processes of maills and duties and poinding of the 
ground, and those of trustees under the provisions of the 
Bankruptcy Act, and it was held that the simple execution of 
a summons of maills and duties (i), or of poinding of the 
ground (j), after the date of the sequestration, but before the 
confirmation of the trustee, secured and preserved an unlimited 
preference over the rents or over the moveables, as the case 
might be, in competition with the confirmed trustee. 

(jBi) Webster, M. 2902. See also Kelhead, M. 2785. 
{h) Hay, 7 July 1824, 8 8. 228 ; H.L. W. and S. 71. 
(t) Ferrier, 29 June 1881, 9 S. 887. 
0) Campbell's Trustees, 13 Jan. 1885, 18 S. 287. 
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(2.) Under the Act 2 and 3 Vict, chap. 41. 

The cases just referred to arose under the 54 Geo. III., 
chap. 137, but the question occurred also under the 2 and 3 
Vict., chap. 41, when it was held that except the limitation 
(by section 95) of the preference so acquired to one and a half 
year's interest on the debt, that Act had made no change on 
the previous law in this respect. (Jc) The terms of section 118 
of 'The Bankruptcy (Scotland) Act, 1856,' being that men- 
tioned in the clause of the present Act now to be considered, 
are the same as those of section 95 of the 2 and 3 Vict. chap. 
41. The provision of the Act in this matter is in the following 
terms: — 

Provision of Act — ' Section 118 of "The Bankruptcy (Scot- 

* "land) Act, 1856," is hereby repealed; and it is provided that 

* all heritable creditors who have been in possession under their 
' securities and whose right to the rents collected by them has 

* not been challenged by action previous to the commencemeut 

* of this Act, shall be entitled to retain and apply all rents col- 
' lected by them in the same manner as they might have done 

* if the provisions of the section hereby repealed had not been 

* enacted.' (J) 

As has been already mentioned, while under the 54 Geo, 
III. the preference acquired by the creditor by Virtue of his 
diligence extended to the whole rents of or moveables, belonging 
to the debtor on the lands, it was under the 2 and 3 Vict., as 
well as under ' The Bankruptcy (Scotland) Act 1856,' limited 
to one and a half year's interest of the debt; and to restore the 
law in this respect as it stood imder the 54 Geo. III. appears 
to have been the primary object of the clause as originally 
introduced, though in framing it, the fact that section 118 of 
the Act of 1856 was a re-enactment of section 95 of the 2 and 
3 Vict. c. 41 had been overlooked. The original clause ran 
thus—' Section 118 of " The Bankruptcy (Scotland) Act 1856 " 
' is hereby repealed, and the right of heritable creditors to 

(k) Baratow, 11 March 1866, 18 D. 846. (t) Act, § 65. 



90 CONVEYANCING (SCOTLAND) ACT, 1874. 

* obtain paywfint in full of the interest dv£ to them on their 
' secfu/rities,* under an action of poinding of the ground or 
' decree of maills and duties, is hereby restored in the same 
' manner and to the same effect as it existed previous to the 
' passing of the recited Act And it is provided that all herit* 

* able creditors who have been in possession imder decrees of 
' TnaUls and duties, and whose right to the rents collected by 
' them has not been challenged by action previous to the com- 
' mencement of this Act, shall be entitled to retain and apply 

* all rents collected by them imder such decrees in the same 
' noAnner as they might have done if the provisions of the 
' section hereby repealed had not been enacted/ 

If the view that has been taken as to the object of that clause 
be correct, that object would have been attained if (1), the 
words first printed in italics had been omitted; (2), in place 
of ' the recited Act,' there had been inserted ' the Act 2 and 

* 3 Vict. c. 41 ;' and (3), before the words 'had not been enacted/ 
at the end, there had been inserted ' and of section 95 of the 
' 2 and 3 Vict. c« 41;' but while the Bill was passing through 
the House of Commons, the part of the clause repealing the 
limitation of the amount of interest recoverable under an 
action of poinding of the ground or decree of maills and 
duties was deleted, and the words second printed in italics in 
the preceding quotation were withdrawn, and the words ' their 
' securities,' as they now stand in the Act, were substituted 
therefor. ^ 

We have now to consider the 

Effect of the Provision of the Act 

(1.) Effect of the Repeal of Section 118 of " The Bankruptcy 

' " (ScoOand) Act 1856." ' 

We have seen — (1), what was the law in regard to the rights 
of heritable creditors in competition with trustees under the 
54 Geo. III.; and (2), that except as to the extent of the pre- 



* As haa been seen, the extent of the right was not originaUy limited to the 
amount of the iuterest. Stipra, p. 88. 
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ference that could be acquired, there was no difference under 
the 2 and 3 Vict. ; (m) and as the provisions of * The Bankruptcy 
' (Scotland) Act 1856 ' in this matter are the same as those of 
the 2 and 3 Vict, the rights of creditors under it were also the 
same. The question, therefore, is, whether the repeal of section 
1 18 of the Act of 1856 has made any and what difference in this 
respect; or in other words, whether that section conferred or only 
recognised the right and regulated its extent? In considering 
this matter, the provisions of the Act to be attended to are 
those of sections 102 and 118, the former of which declares that 
The act and warrant of confirmation in favour of the trustee 
shaU ipso jure transfer to and vest in him, or any succeeding 
trustee, for behoof of the creditors absolutely and irredeem- 
ably as at the date of the sequestration, with all right, title, 
and interest, the whole property of the debtor, to the effect 
following: — 1. The moveable estate and effectsof the bankrupt, 
wherever situated, so far as attachable for debt, to the same 
effect as if actual delivery or possession had been obtained 
or intimation made at that date, subject always to such pre- 
ferable securities as existed at the date of the sequestration, 
and are not null or reducible ; 2. The whole heritable estate 
belonging to the bankrupt in Scotland, to the same effect as 
if a decree of adjudication in implement of sale, as well as a 
decree of adjudication for payment and in security of debt 
subject to no legal reversion, had been pronounced in favour 
of the trustee and recorded at the date of the sequestration, 
and as if a poinding of the ground had then been executed, 
subject always to such preferable securities as existed at the 
date of the sequestration and are not null and reducible, and 
the creditors' right to poind the ground as hereinafter pro- 
vided.' The other section (118), now repealed, declared that 
No poinding of the ground which has not been carried into 
execution by sale of the effects sixty days before the date 
of the sequestration, and no decree of maiUs and duties on 
which a charge has not been given sixty days before the said 
date, shall (except to the extent hereinafter provided) be 

(m) Supra, p. 89. 
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' available in any question with the trustee. Provided that 

* no creditor who holds a security over the heritable estate 

* preferable to the right of the trustee shall be prevented fix»m 
' executing a poinding of the ground, or obtaining a decree of 

* maills and duties after the sequestration, but such poinding 

* or decree shall, in competition with the trustee, be available 
' only ' to the extent specified. 

The reference in section 102 to ' the creditor's right to poind 
' the ground as hereinafter provided,' and the proviso in section 
118, 'that no creditor who holds a security over the heritable 
' estate, preferable to the right of the trustee, shall be pre- 
' vented from executing a poinding of the ground or obtaining 
' a decree of maills and duties after the sequestration,' may 
possibly suggest the idea that the right in question was con- 
ferred on heritable creditors by the Bankruptcy Act, but it was 
not so — ^the right existed at common law, as appears from the 
cases of Webster, CamphelVs Trustees^ and Barstow, already 
referred to (n)y and was limited in its operation by 'The 
' Bankruptcy (Scotland) Act, 1856,' as well as by the 2 and 3 
Vict. c. 41, unless in so far as, under the provision of section 
118, the preference might have been made effectual even after 
the trustee's confirmation, a point referred to but not decided 
in Barstow. 

Effect of the Provision. 

1. Diligence or Beal Action, — The effect of the repeal of 
section 118 of the Act of 1856 is to restore the rights of herit- 
able creditors to the position in which they stood before the 
passing of the 2 and 3 Vict. c. 41, which was itself repealed 
by that of 1856. A summons of maills and duties, or of pouid* 
ing of the ground, if executed at any time before the confirma- 
tion of the trustee, wiU secure a preference as in competition 
with him over the whole rents of and all the moveables be- 
longing to the debtor situated on the lands. 

2. Intimation to TcTiants. — ^The second part of the clause 
now under consideration refers only to the rents of the lands, 

{n) Supra^ pp» 88, 89. 
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and apparently to the case where the creditor has been in 
possession not under an action of maills and duties, which 
is the only case dealt with by section 118 of the Bankruptcy 
Act, but under the assignation to the rents followed by 
intimation to the tenants, such probably being the meaning 
of the words being * in possession under their securities.' As 
this is a matter not falling under section 118 of the Act of 
1856, the repeal of that section will not affect the rights of 
parties in regard to it ; and in any view the provision in the 
clause of the present Act, ' that all heritable creditors who 
' have been in possession under their securities, arid whose 
' right to the rents collected by them has not been challenged 
' by action previous to the commencement of this Act, shall be 
' entitled to retain and apply all rents collected by them,' seems 
to limit its operation to rents collected before its commencement. 

XIII. Alterations in the Law of Prescription. 

(1.) Positive Prescription — Land Rights. 

The Act 1617, c. 12, requires in order to prescription in 
land rights that there shall be — 

1. Possession ' continually and together ' for forty years, 
deducting minorities, in virtue of 

2. Charter and sasine, or sasines proceeding upon retours or 
precepts of clare constat, which has been construed as includ- 
ing also dispositions, procuratories, precepts, and every deed of 
alienation serving as warrants for sasines. 

The present Act provides that — 

1. Title, — ^Any ex fade valid irredeemable title to an estate 
in land, recorded in the appropriate Eegister of Sasines, shall 
be sufficient foundation for prescription, thus adapting the law 
of prescription to the present state of the law in regard to titles 
to land rights, by declaring ansanfeftment consisting of (1) a 
disposition or other warrant, followed by (2) registration, being 
the equivalent for sasine, to have the same effect as charter 
and sasine under the old Act. {o) 

(o) Act, I 34. 
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2. Possession — (1.) Period reduced to twenty years, — Possession 
foUowing on such lecoided title for the space of twenty years 
continually and together, and that peaceably, without any 
lawful interruption made during the said space of twenty 
yeais^ shall, for all the purposes of the Act of the Parliament 
of Scotland, 1617, c. 12, 'Anent prescription of heritable 

* rights,' be equivalent to possession for forty years by virtue 
of heritable infeftments for which charters and instruments of 
sasine or other sufficient titles are shown and produced, accord- 
ing to the provisions of the said Act. ( j?) 

(2.) Provision as to Bediiction of Minorities. — It is declared 
that if such possession as aforesaid, foUowing on m ex fade 
valid irredeemable title recorded as aforesaid, shall have con- 
tinued for the space of thirty years, no deduction or allowance 
shall be made on account of the years of minority or less age 
of those against whom the prescription is used £ind objected, 
or of any period during which any person against whom pre- 
scription is used or objected was under legal disability, (q) 

This provision will not operate in the same way as that in 
1617, c. 12, regarding minority, the words of which are, 'That 
' in the course of the saids fourty years prescription, the years 

* of minority and lesse age shall no wayes be counted, but only 

* the years during the which the parties against whom the pre- 
' scription is used and objected were majors and past xxl years 
' of age,' the effect of which was to suspend the running of 
the period during such minorities; but under the provision of 
the present Act, it would appear that unless the objection be 
taken during the currency of the thirty years, it cannot there- 
after be stated. 

3. Limitation of Application of Provision Not to inchide Ser- 
vitvdes, — ^The provision is limited to the case of titles to estates 
in land, it being declared that ' this enactment shall have no 
' application to, and shall not be construed So as to alter or 
' affect the existing law relating to the character or period of 
' the possession, use or enjoyment necessary to constitute or 

{p) Act, § 84. (q) Act, § 34. 



ALTERATION IN THE LAW OF PRESCRIPTION. 95 

' prove the existence of any servitude, or of any public right 

* of way or other public right/ (r) 

4 Provision not to take Effect till 1st Jammry 1879. — 
The Act declares that this enactment * shall not be pleadable 
' to any effect in any action in dependence at the commence- 
' ment of this Act, or which shall be commenced prior to the 
' first day of January one thousand eight hundred and seventy- 

* nine/ (s) 

5. Possession for the Purposes of the Act must be immedicUely 
prior to 1st Janv/ary 1879. — It is provided ' that the posses- 
' sion for any space of time prior to the first day of January 

* one thousand eight hundred and seventy-nine shaU not have 
' effect for the purposes of this section unless such space of 
' time immediately preceded and was continuous up to the 
' said first day of January.' (t) 

This proviso, which is exactly in terms of the previously 
existing law as regards land rights, is understood to have 
reference to leases of salmon fishings under the Crown, there 
being an opinion entertained that parties who have been pos- 
sessing and paying rent under such leases, and so recognising 
the right of the Crown as proprietor, may abandon such 
limited title of possession, and revert to alleged possession 
during a previous period on a title of property. 

(2.) Negative Prescription. 

There is no mention in the clause of negative prescription, 
which is therefore excluded from its operation. 

(3.) Inhibitions — Period of Prescription reduced to Five Years. 

1. It is provided that ' all inhibitions subsisting at the com- 
' mencement of this Act shall prescribe not later than on the 
' lapse of five years after the said date, and all inhibitions 

* which shall be recorded after the commencement of this Act 
' shall prescribe on the lapse of five years from the date on 
' which such inhibitions shall respectively take effect.' 

2. 'The raisers of any such inhibitions, or their heirs or 

(r) Act, § 84. (8) Act, § 34, {t) Act, § 34. 
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' assignees, may again record the same, or a memorandum 
' signed by them or their agents in terms of Schedule J hereto 
' annexed, or in a similar form, in the Begister of Inhibitions 
' before the expiration of the said respeetive periods of five 
' years, and on such inhibitions or such memorandum being so 
' recorded, such inhibitions shall continue in force for an 
' additional period of five years from the date of such subse- 

* quent recording.' 

3. 'Such inhibitions or memorandum may be again recorded, 
' or a new memorandum in the terms foresaid may be recorded 
' with the like effect, before Ihe expiiatiou of eve^ subsequent 

* period of five years ;' and, 

4. ' No inhibitions subsisting at the commencement of this 
' Act shall in any case be effectual for a longer period than 
' they would have remained in force if this Act had not been 

* passed.' {u) 

XIV, Lands held of, and Private Estates belonging to 

THE Crown. 

(1.) Lands held of the Crovm. 

As already mentioned, the provisions of the Act apply to 
lands held of the Crown and Prince ; but it is declared that 
they ' shall not prejudice or affect the jus caronce as a title to 
' lands or heritages.' (v) 

(2.) Private JEstates of Her Majesty. 

It is provided that ' notwithstanding the provisions of this 
' Act, private estates in land of Her Majesty, her heirs or suc- 
' cessors, as defined in *' The Crown Private Estates Act, 1862," 
' and situate or arising in Scotland, which are or shall be held 
'feudally directly imder the Crown as superior, may lawfully 

* be held by Her Majesty, or her heirs or successors, of and 
' under herseK or themselves as Sovereign or Sovereigns of this 
' realm and feudal superiors, and the dominium utile thereof 
' shall not be held to merge in the dominium directum or 

(u) Act, § 42. {v) Act, § 69. 
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* superiority, or to be consolidated therewith; and such private 

* estates shall not thereby fall or revert to the Crown jure 

* coronce, but shall remain beneficially separate private estates 

* of Her Majesty, her heirs and successors/ {w) 

This provision had reference to sections 6 and 7 of the Bill 
as originally introduced, by which it was proposed to be 
enacted, that ' unless otherwise expressly provided,' there should 
be an ipso jure consolidation of the estates of property and 
superiority in land when acquired by the same person; but as 
there is no such provision in the Act, this section is super- 
fluous. 

XV. Holograph Testamentary Writings. 
To be held as Executed of the date they hear. 

It is provided that ' every holograph writing of a testamen- 
' tary character shall, in the absence of evidence to the con- 

* trary, be deemed to have been executed or made of the date 

* it bears.' {x) 

XVI. Offices — (1.) Abolished; (2.) Compensation to 
holders of Offices; (3.) Duties, &a, of Offices to 
be Eegulated. 

(1.) Offices Abolished, 

1. Presenter of Signatures. 

2. Clerk to the Presenter of Signatures. 

The offices of presenter of signatures and of clerk to the 
presenter of signatures are abolished, and the duties thereof, in 
so far as the same continue to be necessary, are to be dis- 
charged by the Sheriff of Chancery and the Sheriff-Clerk of 
Chancery respectively, (y) 

(2.) Compensation. 
The holders of the offices of presenter of signatures, and of 



(w) Act, § 60. (x) Act, § 40. {y) Act, § 67. 

G 
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clerk to the presenter of signatures, and the deputy-keeper of 
the Great Seal, in respect of the abolition of charters passing 
that seal, are to be entitled to apply to the Commissioners of 
Her Majesty's Treasury for compensation under the provisions 
of the 20th section of the Act 4 and 5 Will. IV. c. 24. (z) 

(3.) Duties, &c.y of Offices to he Eegvlated. 

1. Director of Chancery, 

2. Deputy-Directors and Clerics of Chancery, 

The duties and emoluments of the holders of these offices may 
be regulated at any time by the Commissioners of Her Majesty's 
Treasury, ' and it shall be the duty of the Director of Chancery, 

* in addition to the duties at present discharged by him, from 

* and after the commencement of this Act, to send to every 

* sheriflF-clerk in Scotland a copy of the printed index or abridg- 
' ment of the record of services provided to be kept by him by 

* the thirty-eighth section* of * The Titles to Land Consolidation 
' (Scotland) Act, 1868;' and, 

' It shall be the duty of every sherifif-clerk to keep the same 

* in his office, open for the inspection of the public' (a) 

XVII. General Provisions. 

1. lAdhility of Heir, — An heir is not to be liable for his 
ancestor's debts beyond the value of such ancestor's estate to 
wliich he succeeds. (&) 

2. Monopolies of Superiors* Agents are declared null, 
whether in deed or Act of Parliament, (c) 

3. Registration, — ^AU writs are to have warrant of registm- 
tion thereon before being recorded, {d) 

4. Conquest. — ^The distinction between heritage and conquest 
is abolished, (e) 

5. Services. — It is no longer necessary either for the sheriff 
of Chancery or for the sheriff of any county to hold a court for 



{z) Act, § 67. (a) Act, § 58. (h) Act, § 12, supra p. 27. 

(c) Act, ^ 22, sttfira p. 70. {d) Act, § 33, aupra p. 47. 

(«) Act, § 37, supra p. 46. 
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the consideration or disposal of any unopposed petition for 
service. (/) 

6. Schedules to he Part of the Act — The schedules annexed 
to the Act, and the directions therein contained, and notes 
thereto appended, are to have the same effect as if they were 
contained in the body of the Act. {g) 

7. Bepeai of Acts, ibc, — All statutes, laws, and usages at 
variance with any of the provisions of the Act are re- 
pealed. (A) 

8. Saving Clause, — Nothing contained in the Act is to affect 
any action in dependence, or that shall have been instituted 
before the commencement of the Act (%) 



SCHEDULES. 

Schedule D. 

Form of Memorandunfi of Allocation of Feu-diity, 
It is made competent for the commissioner of the superior 
to sign this memorandum. Nothing is said as to the authority 
required by the person actiiig as commissioner; but on the 
analogy of the former law, by which a factor or commissioner 
granting entries for the superior required to hold a formal com- 
mission or factory, it will probably be necessary that the com- 
missioner in this case should be authorised in the same way, 
and it may be convenient to refer after his signature to the 
deed under which he acts. 

Schedule E. 

Form of Petition for Completing a Title to Lands where Pro- 
prietors having only a personal right have intervened 
between the Proprietor last infeft and the Petitioner, 

As mentioned in the note to the Schedule, the person com- 
pleting the right may be an adjudger. If the proceedings 
should be by way of constitution and adjudication for pay- 

(/) Act, § 57. {g) Act, § 66. (h) Act, § 67. {i) Act, § 68. 
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meat of a debt due by, or implement of the obligation of the 
defender's ancestor, while the constitution will be directed 
against the defender as heir, and held as duly charged to enter 
liimself heir in general to his ancestor so as to tix representa- 
tion on him, the adjudication will be not of the lands and of 
all right, &c., which the defender might have were he lawfully 
served and decerned heir to his ancestor, but of the lands to 
which he as heir foresaid has a personal right under the pro- 
visions of section 9 of * The Conveyancing (Scotland) Act 
* 1874,' and to which he is entitled to make up a title under 
the provisions of section 10 of the said Act. There will be 
no reference to the defender being held as duly charged to 
enter himself heir to his ancestor in the landa 

Schedule G. 

Form of Mtmorandnm constituting a Feu-dtity, or additional 

Feu-duty. 

This memorandum may * be executed by the agents of either 
' or boHi of the parties;' and for the same reason as has been 
stated in reference to Schedule D, it is recommended that the 
agents should be authorised by deed, and that the deed should 
be referred to in the testing clause, unless it be thought better 
to set forth the agent or agents as acting for the party or 
parties in the commencement of the memorandum, and there 
to refer to the deed or deeds. There seems to be nothing in 
the relative section (21) of the Act to prevent this. 
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CAP. XOIV. 

An Act to amend the Law relating to Land Rights and 
Conveyancing y and to facilitate the Transfer of Land , 
in Scotland. [7th August 1874.] 

WHEEEAS it is expedient to amend the law relating to Land ^.p, i874. 
Bights and Conveyancing, and to facilitate the Transfer of Land, - — 
in Scotland : 

Be it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as foUows : — 

1. This Act may be cited for all purposes as " The Convey- ghort title 
ancing (Scotland) Act, 1874." 

2. This Act shall, except where otherwise provided, come into Commencc- 
operation on the first day of October one thousand eight hundred meutof Act. 
and seventy-four, which date is hereinafter referred to as the 
commencement of this Act. 

8. The following words and expressions in this Act shall have interpreta- 
the several meanings hereby assigned to them ; that is to say, tion. 

"Land'* or " lands'' shall include all subjects of heritable 
property which are or may be held of a superior according 
to feudal tenure, or which prior to the commencement of 
this Act have been or might have been held by burgage 
tenure, or by tenure of booking : 
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A.D. 1674. ^^ Estate in land '^ shall mean any interest in land, whether in 

fee, liferent, or security, and whether beneficial or in trust, 

or any real burden on land, and shall include an estate of 
superiority : 

"Superior" shall include the Crown, the Prince and Steward 
of Scotland, and all subject-superiors, and shall also include 
mid-superiors ; " superiority " shall include mid-superiority : 

"Conveyance** and "deed** and "instrument" shall each 
have the meaning attached thereto by '*The Titles to Land 
Consolidation (Scotland) Act, 1868," and " The Titles to 
Land Consolidation (Scotland) Amendment Act, 1869," 
and shall also, when used in this Act, include all the deeds, 
instruments, decrees, petitions, and writings specified in this 
Act ; and the wOrds " heritable securities " and *' securities " 
shall have the meaning attached thereto by the said recited 
Acts, and shall also, when used in this Act, include real 
burdens and securities by way of ground-annual : 

** Infeftment " shall include every title to an estate in land 
requiring and admitting of infeftment which is duly recorded 
in the appropriate register of sasines : 

" Feu " shall include " blench,'* and *^ feu-duty *' shall include 
" blench-duty : ** 

"Casualties** shall include the relief duty payable on the 
entry or succession of an heir, the composition or other duty 
payable on the entry of a singular successor, whether by 
law or under the conditions of the feu, and all payments 
exigible in lieu of such duties and compositions, and all 
periodical fixed sums or quantities which may be stipulated 
for under this Act : 

** Sheriff **^ shall include steward, sheriff-substitute, and steward- 
substitute. 

Renewal of 4. When lands have been feued, whether before or after the 

investiture commencement of this Act, — 

abolished. ^jj j^ gj^^jj ^^^^^ notwithstanding any provision, declaration, 

or condition to the contrary in any statute in force at 
the passing of this Act, or in any deed, instrument, or 
writing, whether dated before or after the passing of this 
Act, be necessary, in order to the completion of the title 
of any person having a right to the lands in whole or 
in part, whether such right shall have been acquired by 
succession, bequest, gift, or conveyance, that he shall 
obtain from the superior any charter, precept, or other 
writ by progress ; and it shall not be competent for the 
superior in any case to grant any such charter, precept, 
or other writ by progress : Provided always, that nothing 
in this Act contained shall prevent the granting of 
charters of novodamus or precepts or writs from Chancery 
or of clare constat, or writs of acknowledgment : 
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(2.) Every proprietor who is at the commencement of this a.d. i8Ti. 

Act or thereafter shall be duly infeft in the lands shall be 

deemed and held to be, as at the date of the registration Infef^^ent 
of such infeftment in the appropriate register of sasines, entry vnth 
duly entered with the nearest superior whose estate of superior, 
superiority in such lands would according to the law 
existing prior to the commencement of this Act have been 
not defeasible at the will of the proprietor so infeft, to the 
same effect as if such superior had granted a writ of 
confirmation according to the existing law and practice, 
and that whether the superior's own title or that of any 
over-superior has been completed or not, Lut such implied 
entry shall not be held to confer or confirm any rights 
more extensive than those contained in the original 
charter of feu right of the lands or in the last charter or 
other writ by which the vassal was entered therein t Pro- 
vided always, that nothing herein contained shall be held 
to validate any subfeu in cases where subinfeudation has 
been effectually prohibited; and provided further, that 
notwithstanding such implied entry, the proprietor last 
entered in the lands, and his heirs and representatives, 
shall continue personally liable to the superior for payment 
of the whole feu- duties affecting the said! lands, and for 
performance of the whole obligations of the feu, until notice 
of the change of ownership of the feu shall have been 
given to the superior; but without prejudice to the superior 
having all his remedies against the entered proprietor 
under the entry implied by this Act, and without prejudice 
also to the right of the proprietor last entered in the lands 
and his foresaids to recover from the entered proprietor of 
the lands all feu-duties which such proprietor last entered 
in the lands or his foresaids may have had to pay in 
consequence of any failure or omission to give such notice ; 
and for this purpose all the remedies competent to the 
superior for recovery of feu-duties shall by virtue of this 
Act be held to be assigned to the proprietor last entered in 
the lands and his foresaids to the effect of enabling them 
to recover payment of any sums so paid by them as afore- 
said, but that always under reservation of, and without 
prejudice to the superior's rights, remedies, and securities 
for making effectual and recovering all other feu -duties 
due and to become due to him ; and such notice may be 
in the form of Schedule A. hereto annexed, or as nearly 
in that form as the circumstances in each particular case 
will permit. In the event of the proprietor last entered in 
the lands or his foresaids desiring to preserve evidence of 
his or their having sent such notice, it shall be sufficient 
if a copy of such notice, certified by the sender thereof 
as having been delivered or put into the post office by 

i2 
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him in presence of two witnesses, who shall also subscrihe 
the certificate, is preserved, or that the notice is acknow- 
ledged by the superior or his agent to have been received, 
either on a duplicate thereof or by a separate acknow- 
ledgment, and the superior or his agent on receiving 
such intimation in duplicate, with a fee of five shillings, 
shall, if required, be bound to return one of the copies 
with an acknowledgment of intimation thereon subscribed 
by him : 

(3.) Such implied entry shall not prejudice or affect the right or 
title of any superior to any casualties, feu-duties, or arrears 
of feu-duties which may be due or exigible in respect of 
the lands, at or prior to the date of such entry ; and all 
rights and remedies competent to a superior under the 
existing law and practice or under the conditions of any 
feu-right, for recovering, securing, and making effectual 
such casualties, feu-duties, and arrears, or for irritating the 
feu ob non solutum cauonem, and all the obligations and 
conditions in the feu rights prestable to or exigible by the 
superior, in so far as the same may not have ceased to be 
operative in consequence of the provisions of this Act or 
otherwise, shall continue to be available to such superior 
in time coming ; but provided always, that such implied 
entry shall not entitle any superior to demand any casualty 
sooner than he could, by the law prior to this Act or by 
the conditions of the feu right, have required the vassal to 
enter or to pay such casualty irrespective of his entering : 

(4.) No lands shall, after the commencement of this Act, be 
deemed to be in non -entry, but a superior who would but 
for this Act be entitled to sue an action of declarator of 
non-entry against the successor of the vassal in the lands, 
whether, by succession, bequest, gift, or conveyance, may 
raise in the Court of Session against such successor, whe- 
ther he shall be infeft or not, an action of declarator and 
for payment of any casualty exigible at the date of such 
action, and no implied entry shall be pleadable in defence 
against such action ; and any decree for payment in such 
action shall have the effect of and operate as a decree of 
declarator of non-entry, according to the now existing law, 
but shall cease to have such effect upon the payment of 
such casualty, and of the expenses (if any) contained in 
said decree; but such payment shall not prejudice the 
right or title of the superior to the rents due for the period 
while he is in possession of the lands under such decree 
nor to any feu-duties or arrears thereof which may be 
due or exigible at or prior to the date of such payment, 
or the rights and remedies competent to him under the 
existing law and practice for recovering and securing the 
same ; and the summons in such action may be in or as 
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nearly as may be in the form of Schedule B. hereto a.d. 1874. 
annexed. 

6. Unless where it has been or shall be otherwise stipulated, Composi- 
corporations shall pay at the date at which the first composition *y"\^^r. 
would have been payable if this Act had not been passed, and porationsor 
every twenty-fifth year thereafter, a sum equal to what, but for trustees or 
the passing of this Act, would have been payable on entry by a ^J^.^ 
singular successor ; and where a composition payable on the death separate 
of the vassal shall become exigible from any trustee or body of interests, 
trustees, another composition shall be payable at the end of every 
twenty-five years, so long as the lands shall be vested in such 
trustee or trustees ; and where, by the terms of the feu rights of 
the lands a taxed composition is payable on the occasion of each 
sale or transfer of the property, as well as on the occasion of the 
death of each vassal, and a composition shall in consequence of the 
acquisition of the property become exigible from any corporation 
or from any trustee or body of trustees, another composition, unless 
where it has been or shall be otherwise stipulated, shall be payable 
at the end of every fifteen years from the date of such acquisition 
by such corporation or trustee or trustees, so long as the lands shall 
be vested in such corporation or trustee or trustees, with such 
interest, if any, as may be stipulated for in the feu rights during 
the not payment of casualties ; provided always, that in the event 
of such corporation or of such trustee or trustees ceasing to be 
proprietors of the lands after having paid a composition or com- 
positions in terms of this section the successor of such corporation 
or of such trustee or trustees who shall be duly infeft in the 
lands at the expiration of twenty-five years where a composition is 
payable on the death of the vassal, or at the expiration of fifteen 
years where a composition is payable on the occasion of each sale 
or transfer as well as on the occasion of each death, from the 
date of the last payment of composition as aforesaid, shall then 
pay a composition, and the casualties for and in respect of such 
lands shall thereafter become due and payable at the same time and 
in the same manner as if such lands had never been vested in 
such corporation or in such trustee or trustees; and where, by 
the terms of the feu rights of the lands a taxed composition is pay- 
able on the occasion of each sale or transfer of the property as well 
as on the occasion of the death of each vassal, and where an entry 
is implied in terms of this Act in favour of two or more parties 
having separate interests as liferenter and fiar respectively or as 
successive liferenters, a composition, or in the case of parties 
interested pro indiviso a rateable share of a composition, shall be 
due by and exigible from each of the parties who shall take or 
derive benefit under the implied entry in the order in which they 
shall severally take or derive benefit under such implied entry, 
with such interest, if any, as may be stipulated for in the feu 
right during the not payment of casualties. 
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A.D. 1874. 6. When a superior has acquired and completed, or shall acquire 

— 7 and complete a title by infeftment to the property or mid-superiority 

Consolida- q£ lands, or where the proprietor of the property or of the mid- 

rioritj wUh superiority has acquired and completed or shall acquire and com- 

propertj. plete a title by infeftment to the superiority, a minute in the form, 

or as nearly as may be in the form of Schedule C. hereto annexed, 

shall, when recorded in the appropriate register of sasines, be held 

to consolidate the property or the mid-superiority, as the case may 

be, with the superiority, all to the same effect as consolidation 

effected by resignation ad perpetuam remanentiam duly completed 

according to the present law and practice. 

Consolida- 7. No consolidation that may be effected under this Act or other- 

*ff" t°*r*^ wise shall in any way affect or extend the rights or interests of 

extend any over superior, or entitle him to any more than the duties or 

superior's casualties to which he would have been entitled had there been no 

"^^** consolidation. 

Memoran- 8. Where a proprietor desires to obtain the benefit of any pro- 

^11°* f f ^^^^^ *® *° allocation of feu-duty, or where the superior agrees to 
fea-dutv. ^^ allocation of the feu-duty contained in the original grant with or 
without augmentation, such proprietor may, either before or after 
the deed in his favour is recorded in the appropriate register of 
sasines, obtain a memorandum indorsed thereon in or as nearly 
as may be in the form of Schedule D. hereto annexed, and the 
allocation contained in such memorandum shall be binding on all 
having interest: Provided always, that such allocation shall not 
prejudice or affect the rights of heritable creditors who are not 
parties thereto. 

Estates to 9. A personal right to every estate in land descendible to heirs 

without^^*" shall without service or other procedure, vest or be held to have 

service. vested in the heir entitled to succeed thereto, by his survivance of 

the person to whom he is entitled to succeed, whether such person 

shall have died before or after the commencement of this Act, 

provided the heir shall be alive at the date of the commencement of 

this Act, if such person shall have died before that date, and such 

personal right shall, subject to the provisions of this Act, be of the 

like nature and be attended with the like consequences, and be 

transmissible in the same manner as a personal right to land under 

^an unfeudalised conveyance, according to the existing law and 

practice. 

Completion 10. A title of an heir to, or disponee of, a proprietor of any 
of title when lands who has neither infeft nor served, but vested only with a 
heir m)t personal right to such lands, by virtue of this Act, or of any 
served. person acquiring right from such heir of disponee, may be made 
up in like manner as if the person making up a title had held a 
disposition froqi the proprietor last infeft in the lands in favour of 
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his immediate successor therein, and a disposition and assignation a.d. 1874. 

from each heir or disponee, if any, intervening between such imme- 

diate successor and the person so making up a title in favour of 
his immediate successor therein ; and such title may be made up 
in manner following, viz. : 

The heir or disponee or other successor making up such title 
shall present to the Sheriff of Chancery, or to the Sheriff of the 
county where the lands are situated, a petition which may embrace 
several separate lands or estates, and may be in the form of 
Schedule E. hereto annexed, or as nearly in that form as the circum- 
stances in each particular case will permit, setting forth the name 
of the proprietor last infeft, a description of the lands, or a valid 
reference thereto, and the names, and so far as known, the desig- 
nations of every proprietor having only a personal right therein, 
whether by succession, bequest, gift, or conveyance, who has inter- 
vened between the proprietor last infeft and the petitioner, and also 
setting forth the petitioner's own right to the said lands; and on the 
decree pronounced on said petition finding the facts therein set forth 
proved, and that the petitioner is entitled to be infeft in the said 
lands, being extracted in one or several extracts, and on such 
extract decree or decrees, as the case may be, being recorded in the 
appropriate register of sasines, the petitioner shall be held to be 
duly infeft in the said lands contained in the extract or extracts so 
recorded. 

Such petition shall be presented, published, and carried through Petition to 
in all respects as if the same were a petition for special service ^ P^^" . , 
under the now existing law ; and the extract decree or decrees on ag if it were 
such petition, as the case may be, shall be equivalent to a decree of » petition 
special service, and when duly recorded as aforesaid in the appro- geJ^^g^**^ 
priate register of sasines, shall have the some effect as regards the 
lands therein contained as an extract decree of special service 
duly recorded under the now existing law. 

11. Notwithstanding any existing law or practice it shall be no Error in 
objectioc to any precept or writ from Chancery or of clare constat, character in 
or to any decree of service whether general or special, or to any ^tg^ed not 
writ of acknowledgment, whether obtained before or after the com- to affect 
mencement of this Act, or to any other decree, or to any petition, entry. 
that the character in which an heir is or may have been entitled to 
succeed is erroneously stated therein ; provided such heir was in truth 
entitled to succeed as heir to the lands specified in the precept, 

writ, decree, or petition. 

12. An heir shall not be liable for the debts of his ancestor Heir not 
beyond the value of the estate of such ancestor to which he liable l)e- 
succeeds, and if an heir shall renounce the succession, the creditors o£°eg|Jte°^ 
of the ancestor shall have the same rights against the estate as Mayre- 
upon a renunciation according to the law before the commencement nounce. 
of this Act. 
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A.D. 1874. When an heir has, before renunciation, intromitted with the 
— ancestor's estate, he shall be liable for the ancestor's debts to the 
extent of such intromission, but no further. 



Right of 
any person 
to succes- 
sion as heir 
may be 
challenged 
within 
twenty 
years. 



Legal re- 
medies to 
prevent 
entry pre- 
served. 



Bedemption 
of casual- 
ties. 



13. The right of any person to an estate in land by succession 
as heir acquired after the commencement of this Act, may, at any 
time within twenty years of his infeftment as heir and his entering 
into possession of such estate, but not thereafter, be challenged 
by any one who would have been entitled to challenge the decree 
of service of such person had he expede a service according to the 
practice existing prior to this Act ; and, in the absence of evidence 
to the contrary, the date of his infeftment shall, for the purpose of 
this limitation, be assumed to be the date of entering into possds- 
sion ; and such challenge may be made by an action to negative 
or set aside the alleged right of succession, or to reduce any title 
expede in virtue of such alleged right. 

14. Nothing herein contained shall prejudice or affect the legal 
remedies of any person having lawful title and interest to prevent 
any other person from entering into possession of an estate in land 
as heir, or to remove him from possession, or to obtain sequestra- 
tion of such estate, or the appointment of a judicial factor pending 
the trial of any question regarding the right of succession ; and it 
shall be lawful for a court of competent jurisdiction to regulate 
possession pending such trial as the Court shall see just notwith- 
standing the completion, under this Act, of the title of any person 
as heir. 

15. The casualties incident to any feu created prior to the com- 
mencement of this Act shall be redeemable on such terms as may 
be agreed on between the superior and the proprietor of the 
feu in respect of which they are payable : And, failing agreement, 
all such casualties, except those which consist of a fixed amount 
stipulated and agreed to be paid in money or in fungibles at 
fixed periods or intervals, may be redeemed by the proprietor 
of the feu in respect of which the same are payable, on the 
following terms, viz., in cases where casualties are exigible only on 
the death of the vassal such casualties may be redeemed on pay- 
ment to the superior of the amount of the highest casualty, 
estimated as at the date of redemption, with an addition of fifty 
per cent. ; and in cases where casucdties are exigible on occasion 
of each sale or transfer of the property, as well as on the death of 
the vassal, such casualties may be redeemed on payment of two 
and a half times the amount of the casualty estimated as aforesaid 
payable on such occasions: Provided always, that where the 
casualty consists of a sum calculated on the footing of an annual 
sum being paid for each year from the date of the last entry, such 
casualty may be redeemed upon payment of eighteen times the 
amount of such annual sum : And provided always, that before any 



CX)NVEYANCTNG (SCOTLAND) ACT 1874. Ill * 

such redemption, otherwise than by agreement, shall be allowed, a.d. 1874. 

any casualty which has become due shall be paid, and in the case 

of such annual sums the amount of such sums since the last pay- 
ment thereof, and that the redemption shall apply only to future 
and prospective casualties. 

16. The superior, unless he shall elect to have the redemption Casualties 
money converted into an annual sum as hereinafter provided, [^^^^fg^ 
shall, on payment or tender of such redemption money, be bound, charged, 
at the expense of the party redeeming, to discharge all right to 

the casualties so redeemed, and such discharge, which may be in 
the form set forth in Schedule F. hereto annexed, or in a similar 
form, being recorded in the appropriate register of sasines at the 
expense of the party redeeming, shall operate as a valid and 
effectual discharge of such casualties : Provided always, that when 
the superior shall have granted an heritable security affecting the 
superiority, no discharge to be granted to the vassal so redeeming 
shall be effectual without the consent of the creditor in such 
heritable security. 

17. It shall be lawful for the superior to elect that the redemp- Option to 
tion money above provided shall be converted into an annual sum, superior of 
equal to 4 per cent, upon the capital ; and in that case a memo- Sn^^ual* 
randum, in the form set forth in Schedule G. hereto annexed, or sum. 

in a similar form, of the amount of such annual sum, shall be 
signed by the parties or their respective agents and recorded in 
the appropriate register of sasines, at the expense of the party 
redeeming, whereupon such annual sum shall be deemed to be 
feu-duty with all the legal qualities thereof, and shall form an 
addition to any existing feu-duty, and the superior's right to all 
casualties shall be held to be discharged. 

18. Casualties subject to the fetters of an entail may be re- Eotailsnot 
deemed as aforesaid notwithstanding such entail, the redemption to bar re- 
money being consigned in one of the banks in Scotland, incorpo- ^™^ ^^^' 
rated by Eoyal Charter or Act of Parliament, in name of the ac- 
countant of the Court of Session, who shall be allowed a reasonable 

fee for his trouble out of such money, and being applied by the 
heir of entail in possession under the orders of the said Court for 
the benefit of the entailed estate, the accruing interest being pay- 
able to the heir of entail in possession during the time the same 
shall arise : provided always, that when the redemption money so 
consigned during any period of three years shall not exceed in 
whole the sum of one hundred pounds, the same may at the 
end of that period be paid over by the accountant for the time, 
without orders or authority from the Court, to the person or 
persons or the representatives of the person or persons in posses- 
sion of the entailed estate at the time or times when the con- 
signment or consignments was or were respectively made. Or 
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A.D. 1874. the heir of entail in poBsession of an entailed estate at the time 

when any casualty shall be redeemed, may, in his option, elect in 

lieu of such consignment in bank that the redemption money 
shall be converted into an annual sum equal to four per centum 
upon the capital, in which case a memorandum as before pro- 
vided shall be signed and recorded, whereupon such annual sum 
shall be deemed to be feu-duty, with the qualities and in manner 
and to the effect before provided. 



Redemption 19. The person in right of any estate of superiority created 
hlT^fd^**^ prior to the commencement of this Act shall be entitled to redeem 
""^^ ' the casualties, legal or conventional, which may be payable to an 
over superior, in the same manner and on the same terms and con- 
ditions as are hereinbefore enacted with respect to the redemption 
of casualties by a person in right of an estate of property. 



by a mid 
superior. 



Commata- 
tion of 



ment; 



20. Where carriages and services, or any of them, exigible 
by the superior, shall, for any period of five years, have been 
^d"S^ices commuted to an annual money payment by agreement between the 
Sy 4rel parties, whether reduced to writing or not, and whether express or 
implied from the conduct or actings of parties, and have not 
thereafter been exacted and performed, the said annual payment 
shall thereafter be deemed to be the value in all time coming of 
such carriages and services respectively, and the superior shall 
be bound to accept the same in lieu of such carriages and services 
respectively : 

With respect to carriages and services which have not been 
so commuted, it shall be competent to either party to apply to the 
Sheriff within whose jurisdiction the lands lie to determine sum- 
marily the annual value thereof, and the determination of the 
Sheriff shall be final and not subject to review, and the superior 
shall be bound thereafter to accept of the annual sum so deter- 
mined in lieu of such carriages and services. 



or by 
Sheriff. 



feu-duty. 



Commuted 21. The annual money value, where ascertained as aforesaid by 

J*^"i ^J^ agreement, may be stated in a memorandum in the form set forth 
in the said Schedule G. hereto annexed, or in a similar form, 
signed by the parties or their respective agents, and on such 
memorandum, or the extract decree pronounced by the Sheriff, as 
the case may be, being recorded in the appropriate register of 
sasines, such annual money value shall be deemed to be feu-duty 
with all the legal qualities thereof, and shall fo^m an addition to 
any existing feu-duty, and the superior's right to the carriages and 
services shall be held to be discharged. Such discharge, redemp- 
tion, and commutation may be validly effected, notwithstanding 
the fetters of any entail. 

22. All conditions, whether made before or after the commence- 
ment of this Act, to the effect that the superior shall be entitled to 



Not barred 
by entails. 
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select or appoint an agent to prepare or record sasines or warrants a.d. 1874. 
of registration, or conveyances or other deeds having reference to — 
any estate in land, or restraining or restricting the proprietor of Monopolies 
any estate in land in the selection of an agent to prepare or record ^ents^im-' * 
such sasines, warrants, conveyances, or other deeds, or securing nulled. 
any privilege or monopoly to the superior's agent, or to any agent 
or agents selected or appointed by him, or to the effect that any 
proprietor of lands shall be bound to intimate to the superior of 
such lands any change of ownership, whether by succession or 
singular title, except as hereinbefore provided, or to pay any fees 
or expenses in connection with such change of ownership, and 
further all conditions made after the commencement of this Act, 
to the effect that it shall not be lawful to the proprietor of lands to 
subfeu the same to be holden of himself as immediate lawful 
superior thereof, or to grant conveyances thereof to be holden a me 
vel de me or with an alternative manner of holding, shall, with all 
irritant clauses applicable thereto, be null and void, and not capable 
of being enforced, and all enactments to the contrary of, or at 
variance with, this enactment in any Act of Parliament shall be, 
and the same are hereby repealed. 

23. In feus granted after the commencement of this Act, the in absence 
annual feu-duty shall be of fixed amount or quantity, and no f^^^l^ 
casualties or duties shall by law, irrespective of express condition no casualties 
or covenant, be payable to the granter of the feu, or his successors i° ^eus 

in the superiority, and it shall not be lawful to condition or stipu- ^mmeilce^' 
late for any casualty to be paid on the succession of an heir or the ment of Act. 
acquisition of a singular successor, or in any way except at fixed 
intervals ; but it shall be lawful to condition or stipulate for a Increase or 
permanent increase or reduction of the feu-duty, or for payment of ^eduction of 
a casualty in the form of a periodical fixed sum or quantity, pro- periodi^ 
vided that the amount of such increase or reduction, or of such additional 
periodical additional sum or quantity, shall be certain, and that the ^l^^^ 
time or times at which such additional sum or quantity shall be stipulated. 
exigible, or from and after which such increase or reduction is to 
have effect, shall also be certain and not dependent upon any event 
or occurrence except the occurrence or recurrence of the time or 
times at which under the terms of such condition or stipulation the 
periodical additional sum or quantity is made exigible, or the 
increase or reduction of feu -duty is to have effect. 

24. In all cases where superiors have agreed or contracted prior where feu 
to the passing of this Act to feu land, but have not granted the feu "ghts stipu- 
rights thereto prior to the commencement of this Act, and but for Jnfe°fing 
the provisions of this Act would have been entitled in the feu rights casualties 
to stipulate for the payment of casualties as well as of feu-duties, "® ^^' 
nothing in this Act contained shall be construed or held as depriving ^^ted!° 
such superiors of their right to such casualties, but such casualties 

may^ if desired by such superiors or their vassals in such feus, be 
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A.D. 1874. converted into annual sums equal to four per cent, on the amount 

of the price of the redemption of such casualties ascertained as 

provided in section fifteen hereof, and such annual sums shall be 
deemed to be feu-duties, with all the legal qualities thereof, and 
shall form additions to the feu -duties which may have been con- 
tracted for, and in the feu-rights to be granted of such feus supe- 
riors shall be entitled, in the event of the casualties being converted 
as aforesaid, to state as one feu-duty the feu-duty which has been 
contracted for or agreed upon and that formed by the converted 
casualty, and shall have all competent remedies for recovery thereof. 
But in the event of neither the superiors nor the vassals in such 
feus desiring to convert casualties agreed or contracted for before 
the passing of this Act as aforesaid, it shall be competent in such 
feu-rights to stipulate for payment of the casualties which the 
vassals may expressly or by force of law have agreed or contracted 
to pay, in the same manner as might have been done prior to the 
commencement of this Act ; and it shall also be competent in such 
feu-rights to stipulate that the same shall be recorded by the agent 
of the superior at the expense of the vassal if such or a similar 
stipulation shall have been made and agreed prior to the passing of 
this Act in the agreement or contract for feuing such land. 



Distinction 
between 
burgage 
and feu 
abolished. 



Registra- 
tion of writs 
in burgh 
register. 

Provisions 
for lands in 
Paisley held 
by booking 
tenure. 



25. The proprietors of and all others having any estate in land 
held burgage shall have the same right and interest in such 
estate as would have belonged to them under this Act or otherwise 
had the tenure been feu instead of burgage, and there shall not 
after the commencement of this Act be any distinction between 
estates in land held burgage and estates in land held feu, in so 
far as regards the conveyances relating thereto, or the completion 
of titles, or any of the matters or things to which the provisions 
of this Act relate ; and the proprietors of estates in land which were 
held burgage shall be entitled to grant feus of the same in the 
same manner and to the like effect as if such estates in land had 
been held by feudal tenure ; and the titles of all such feus granted 
before the commencement of this Act shall be unchallengeable on 
the grounds that such feus are of land held by burgage tenure, or 
that such titles have been recorded in the burgh register of sasines. 

Writs affecting land which immediately prior to the commence- 
ment of this Act was held burgage shall be recorded in the burgh 
register of sasines. 

The provisions of this section in regard to land held by ordinary 
burgage tenure shall be applicable also to lands in the burgh of 
Paisley held by the peculiar tenure of booking, except that writs 
affecting land in said burgh held by the tenure of booking shall be 
recorded in the register of booking therein. 



Form of con- 26. Conveyances of land hitherto held burgage or by the tenure 

veyances. Qf booking may be in the forms allowed by " The Titles to Land 

Consolidation (Scotland) Act, 1868/' in regard thereto; provided 
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always, that it shall not he necessary to insert in any such con- a.d. 1874. 

veyances a procuratory or clause of resignation, and that such pro- 

curatory or clause if inserted shall he held pro non scripto, and 
that the forms applicahle to lands held feu shall be applicable 
likewise and shall have the same or a similar effect with reference 
to lands which were held burgage or by the tenure of booking 
prior to the commencement of this Act. 

27. It shall not be competent to object to the validity of any The word 
deed or writing as a conveyance of heritage coming into operation "dispone" 
after the passing of this Act on the ground that it does not contain ^^' 
the word " dispone," provided it contains any other word or words 
importing conveyance or transference, or present intention to con- 
vey or transfer. 

28. Where no term of entry is stated in a conveyance of lands, the Date of 
entry shall be at the first term of Whitsunday or Martinmas after ®°^f J* 
the date or last date of the conveyance, unless it shall appear from 

the terms of the conveyance that another term of entry was intended. 

29. !N'o decree, instrument, or conveyance under this Act, and no General 
other decree, instrument, or conveyance, whether dated before or dispositions 
after the commencement of this Act, shall be deemed to be invalid [j^^f 
because the series of titles connecting the person obtaining such series of 
decree, or expeding such instrument, or holding such conveyance, ^^^^ °o* 
with the person last infeft shall contain as links of the series two ade^on" 
or more general dispositions, or because any general disposition certain 
forming a part of the series does not contain a clause of assignation P*o*i^ds. 
of writs. 

30. It shall be lawful to record in the appropriate register of Convey- 
sasines any deed, instrument, or writing whereby any real burden ^^ "»d 
upon land is assigned, conveyed, or transferred, or is extinguished ©f rea"^^ 
or restricted. burdens. 

No deed, instrument, or writing, executed or dated after the com- Real bur- 
mencement of this Act, whereby any real burden upon land shall dens eflfec- 
be hereafter assigned, conveyed, or transferred, shall be effectual competition 
in competition with third parties, unless the same is recorded in the from date of 
appropriate register of sasines; and such deed, instrument, or "^^"^^js; 
writing shall take effect in competition with third parties only from completing 
the date of such registration, and intimation according to the title to real 
existing law and praxstice shall be unnecessary when such deed, ^"^dens. 
instrument, or writing is recorded ; and real burdens upon land 
may be assigned, conveyed, or transferred, and extinguished or 
restricted, and titles thereto may be completed as nearly as may be 
in the same manner as in the case of heritable securities con- 
stituted or requiring to be constituted by infeftment in favour 
of the creditor, as defined by " The Titles to Land Consolidation 
(Scotland) Act, 1868,'' and the whole provisions, enactments, and 
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A.D. 1S74. forms of that Act and of thiB Act relative to the assignation, con- 

veyance, or transference and extinction or restriction of bonds and 

dispositions in security, and other heritable securities constituted or 
requiring to be constituted by infeftment as aforesaid, and to the 
completing of titles thereto, and also the forms referred to, as well 
as the provisions and enactments contained in section one hundred 
and seventeen of the said Act, shall be taken to apply and shall apply 
as nearly as may be to real burdens upon land ; provided always, 
that securities by way of ground annual, whether redeemable or 
irredeemable, shall continue to be heritable as regards the succession 
of the persons in right thereof; and provided also, that where a real 
burden upon land shall have been assigned, conveyed, or transferred 
by any deed, instrument, or writing which has entered the appro- 
priate register of sasines, it shall not be necessary to produce to the 
notary public expeding any notarial instrument applicable to such 
real burden, or to set forth in such notarial instrument, as a warrant 
thereof, the deed, instrument, or writing constituting the said real 
burden ; but it shall be sufficient to produce to him, and to specify 
shortly in such notarial instrument, the deed, instrument, or writing, 
or the deeds, instruments, or writings whereby the said real burden 
shall have been assigned, conveyed, or transferred, and which, or one 
or more of which, if there are more than one, shall have entered the 
appropriate register of sasines. 

A general 31. When a proprietor has died or shall have died infeft in lands, 

service to be ^nd the heir of the investiture has expede or shall have expede a 
to a general general scrvicc as heir of such proprietor, the decree of general 
dispoBitiou. service in favour of such heir shall be equivalent to a mortis causa 
general disposition of the lands by such proprietor in favour of such 
heir, to the effect of enabling such heir, or those deriving right from 
or by succession to him, to expede and record in the appropriate 
register of sasines all notarial instruments applicable to such lands 
which a general disponee or those deriving right from him may 
expede and record under or in terms of ** The Titles to Land Consoli- 
dation (Scotland) Act 1868," or of this Act, and that notwithstand- 
ing that such proprietor may have died in nonage or been of insane 
mind, or laboured under any other disability whatever; provided 
always, that no general service shall have such effect in any case 
where the heir so served shall have died before the commencement 
of this Act ; and a general service expede by the heir of any person 
so served and dying after the commencement of this Act, or by any 
of the successive heirs of the investiture, or by the heir of any 
general disponee, shall have the like effect as a transmission of the 
right to the lands ; and any such services shall be sufficient links in 
the series of titles for the connection of the person expeding such 
instrument with the person last infeft, in the same manner as is 
hereinbefore provided with reference to two or more general dispo- 
sitions forming links in such series. 

32. Beservations, real burdens, conditions, provisions, limitations, 
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obligations, and stipulations affecting land, may be validly and a.d. 1874. 

effectually imported into any deed, instrument, or writing relating 

to such lands by reference to a deed, instrument, or writing appli- ^onf con- 
cable to such lands, or to the estate of which such lands form a part, ditions, and 
recorded in the appropriate register of sasines, and in which such covenants 
reserrations, real burdens, conditions, provisions, limitations, obliga- UuTi may 
tions, and stipulations are set forth at full length, and a reference ^ imported 
in the form set forth in Schedule H. hereto annexed, or in a ^^ "*" 
similar form, shall be sufficient. And it shall be lawful for any 
proprietor of lands to execute a deed, instrument, or writing, 
setting forth the reservations, real burdens, conditions, provisions, 
limitations, obligations, and stipulations under which he is to feu 
or otherwise deal with or affect his lands, or any part thereof, and 
to record the same in the appropriate register of sasines ; and the 
same being so recorded, such reservations, real burdens, conditions, 
provisions, limitations, obligations, and stipulations may be effec- 
tually imported in whole or in part by reference into any deed or 
conveyance relating to such lands subsequently granted by such 
proprietor, or by his heir or successor, or by any person whatsoever, 
provided it is expressly stated in such deed or conveyance that it 
is granted under the reservations, real burdens, conditions, provi- 
sions, limitations, obligations, and stipulations set forth in such 
deed, instrument, or writing. 

33. The following proviso contained in section one hundred and All writs 
forty-one of "The Titles to Land Consolidation (Scotland) Act 1868," ^f^'^e l>^»"g 
viz., ** Provided always that nothing herein contained shall render haTJwar-^ 
it necessary to have a warrant of registration indorsed or written rants of 
upon any conveyance, deed, or writing of or relating to lands held '***gistration. 
by burgage tenure, which according to the existing law and practice 

may be recorded in any burgh register without such warrant," shall 
be and the same is hereby repealed ; and the remainder of the said 
section shall apply to all conveyances and deeds, and all writings 
whatsoever, which may be recorded in any register of sasines. 

34. Any ex facie valid irredeemable title to an estate in land Title and 
recorded in the appropriate register of sasines shall be sufficient period of 
foundation for prescription, and possession following on such recorded fjo^^"^' 
title for the space of twenty years continually and together, and 

that peaceably, without any lawful interruption made during the said 
space of twenty years, shall, for all the purposes of the Act of the 
Parliament of Scotland, 1617, c. 12, ** Anent prescription of heritable 
rights," be equivalent to possession for forty years by virtue of 
heritable infeftments for which charters and instruments of sasine 
or other sufficient titles are shown and produced, according to the 
provisions of the said Act; and if such possession as aforesaid, 
following on an ex facie valid irredeemable title recorded as afore- 
said, shall have continued for the space of thirty years, no deduction 
or allowance shall be made on account of the yeeurs of minority 
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A.D. 1874. or less age of those against whom the prescription is used and 

objected, or of any period during which any person against whom 

prescription is used or objected was under legal disability. This 
enactment shall have no application to, and shall not be construed 
so as to alter or affect the existing law relating to the character 
or period of the possession, use, or enjoyment necessary to con- 
stitute or prove the existence of any servitude or of any public right 
of way or other public right, and shall not be pleadable to any 
effect in any action in dependence at the commencement of this 
Act, or which shall be commenced prior to the first day of January 
one thousand eight hundred and seventy-nine: Provided always, 
that the possession for any space of time prior to the first day 
of January one thousand eight hundred and seventy-nine shall 
not have effect for the purposes of this section unless such space of 
time immediately preceded and was continuous up to the said first 
day of January. 

itegiBtratioii 85. A decree of division of commonty or of common property or 
of divSo^ ru°"« lands, whether pronounced by a court of law or by arbiters 
or by an oversman, shall have the effect of a conveyance containing 
assignations of writs by all the joint proprietors in favour of the 
several parties participating in the division of the shares severally 
allotted to them, and the extract decree pronounced by the court or 
the decree pronounced by the arbiters or oversman, or an extract 
thereof from any competent court books, may be recorded in the 
appropriate register of sasines in ordinary form on behalf of all or 
any of the parties, or may be used by all or any of the parties for 
the purpose of infeftment in, or of acquiring a personal right to the 
shares severally allotted to them, or to any portion thereof, as an 
assignation, or one of a series of assignations, of an unrecorded con- 
veyance or of a personal right under this Act. 

Effect of S6. A decree of sale obtained in terms of section seventeen of 

decree of « The Qlebe Lands (Scotland) Act 1866," shall have the effect of a 
sale of glebe, conveyance by the minister of the parish at the sight of the heritors 
of the parish and of the presbytery of the bounds, to the heritor in 
whose favour it is pronounced, and his heirs and assignees whom- 
soever, of the glebe or portion of glebe therein contained ; and, on 
an extract of such decree being recorded in the appropriate register 
of sasines, shall vest in such heritor the glebe or portion of the glebe 
described therein, with a holding of the Crown for payment of a 
penny Scots yearly, if asked only, as fully and completely as if he 
had obtained a charter from the Crown by virtue of such decree, 
and been infeft thereon in common form. 

Distinction 87. The distinction between fees of heritage and fees of conquest 
h^iSe d ^ l^®r®^y abolished with respect to all successions opening after the 
conouest Commencement of this Act, and fees of conquest shall descend to the 
abolished, same persons, in the same manner and subject to the same rules as 
fees of heritage. 
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38. It shall be no objection to the probative character of a deed, a.d. 1874. 
instrument, or writing, whether relating to land or not, that the "t~" 
writer or printer is not named or designed, or that the number of j^les as to 
pages is not specified, or that the witnesses are not named or probative 
designed in the body of such deed, instrument, or writing, or in }^^ ^' 
the testing clause thereof, provided that where the witnesses are not 
so named and designed their designations shall be appended to or 
follow their subscriptions ; and such designations may be so appended 
or added at any time before the deed, instrument, or writing shall 
have been recorded in any register for preservation, or shall have 
been founded on in any court, and need not be written by the 
witnesses themselves. . 

89. No deed, instrument, or writing subscribed by the grantor Deed not to 
or maker thereof, and bearing to be attested by two witnesses ^invalid 

because iit>» 

subscribing, and whether relating to land or not, shall be deemed probative, 
invalid or denied effect according to its legal import because of 
any informality of execution, but the burden of proving that such 
deed, instrument, or writing so attested was subscribed by the 
grantor or maker thereof, and by the witnesses by whom such deed, 
instrument, or writing bears to be attested, shall lie upon the party 
using or upholding the same, and such proof may be led in any 
action or proceeding in which such deed, instrument, or writing is 
founded on or objected to, or in a special application to the Court 
of Session, or to the Sheriff within whose jurisdiction the defender 
in any such application resides, to have it declared that such deed, 
instrument, or writing, was subscribed by such grantor or maker and 
witnesses. 

40. Every holograph writing of a testamentary character shall, Holograph 
in the absence of evidence to the contrary, be deemed to have been a^^^^rf"*" 
executed or made of the date it bears. ings. 

41. Without prejudice to the present law and practice, any deed, One notary 
instrument, or writing, whether relating to land or not, may, after the jf^e ^ 
having been read over to the grantor, be validly executed on behalf and two 
of such grantor, who, from any cause, whether permanent or^^*°®^®?*^ 
temporary, is unable to write, by one notary public or justice of ^here party 
the peace subscribing the same for him in his presence and by his cannot 
authority, without the ceremony of touching the pen, all before two ^'^*®' 
witnesses, and the docquet thereto shall set forth that the grantor 

of the deed authorised the execution thereof, and that the same had 
been read over to him in presence of the witnesses. Such docquet 
may be in the form set forth in Schedule I. hereto annexed, or in 
any words to the like effect. 

42. All inhibitions subsisting at the commencement of this Act Inhibitions 
shall prescribe not later than on the lapse of five years after the *°F®^^"^ 
said date, and sdl inhibitions which bhall be recorded after the "* ^* ^^ 

K 
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A.D. 1874. commeDcement of this Act shall prescribe on the lapse of five years * 

from the date on which such inhibitions shall respectively take effect : 

r^ktored^ Provided always, that the raisers of any such inhibitions, or their 
•new. heirs or assignees, may again record the same, or a memorandum 

signed by them or their agents in terms of Schedule J. hereto 
annexed, or in a similar form, in the register of inhibitions before 
the expiration of the said respective periods of five years, and on 
such inhibitions or such memorandum being so recorded, such 
inhibitions shall continue in force for an additional period of five 
years from the date of such subsequent recording, and such in- 
hibitions or memorandum may be again recorded, or a new 
memorandum in the terms foresaid may be recorded with the like 
effect, before the expiration of every subsequent period of five 
years ; provided nevertheless, that in the case of inhibitions subsist- 
ing at the commencement of this Act, no such inhibitions shall 
in any case be effectual for a longer period than they would have 
remained in force if this Act had not been passed. 

StiSl^o^ 48. When a sole or last surviving trustee has died or shall have 
hdr of last died possessed of an estate in land held in trust, and there shall be 
truatee, no contrary provision in the deed of trust, and no contrary order 
shall be made by the Court of Session, the heir-at-law of such 
trustee, being of full age and not subject to any legal incapacity, may 
complete a title thereto as trustee in his room in the manner pro- 
vided by" The Titles lo Land Consolidation (Scotland) Act, 1868," 
with respect to the title of any other heir, but such heir-at-law 
shall not, unless under the orders of the Court or with the consent 
and approval of all the beneficiaries (being all above age and not 
subject to any legal incapacity), administer the trust, but, in the 
absence of such order or such consent and approval, shall be bound 
forthwith to make over the lands to any trustee or judicial factor 
appointed by the Court for administering the purposes of the trust, 
or to any trustee or trustees appointed by any person who has 
power under the trust deed to make such appointment, or to any 
person or persons whom the beneficiaries, as aforesaid, may have 
concurred in appointing to execute the remaining purposes of the 
trust, or to the beneficiaries themselves if the whole trust purposes 
except the conveyance of the lands in terms of the trust have been 
or shall have been executed ; and such heir-at-law shall, unless he 
acts as a trustee under such orders or with such consent and ap- 
proval, be in no way responsible as trustee in regard to the adminis- 
tration of the trust, or of the lands to which he may have made up 
title as aforesaid. 

ProvisioDs 44. When a trust title has been duly completed and recorded, 

for the case and any person is subsequently appointed by the Court to administer 

appomtSl** *^® trvLBt in whole or in part as a trustee or judicial factor, the 

ivp^the interlocutor whereby the appointment is made shall specify the 

Court to trust deed, and the other title or titles (if any) by which the trust 
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title had been completed as aforesaid, in such manner as to identify a.d. 1874. 
the same, and shall refer to the register or registers of sasines where ^TTT 
such deed or title or titles is or are recorded, and also set forth the a trust 
lands by description or reference; and an extract of such inter- 
locutor, being recorded in the appropriate register of sasines, shall 
operate a title by infeftment in the estate in favour of the trustee or 
judicial factor thereby appointed, in the same manner as if he had 
been a trustee named in the completed and recorded title in con- 
formity always with the nature and terms of the appointment, and 
to the effect of enabling him to perform the duties of the office to 
which he is appointed. 

45. When by the tenor of the title to any estate in land held in How title 
trust duly completed in favour of the trustee or trustees therein Completed 
named, or any of them, and recorded in the appropriate register of when the 
sasines, the office of a trustee has been or shall be conferred upon I^oWcto! 
the holder of any place or office, or proprietor of any estate, and his proprietor is 
successors therein, any person subsequently becoming a trustee by ex o^io a 
appointment or succession to the place or office or estate to which h^^*°^ 
the office of trustee has thus been or shall be annexed shall be cessorin 
deemed and taken to have a valid and complete title by infeftment o^ce takes 
in the estate, in the same manner and to the same effect as if he *""*** 
had been named in the completed and recorded title, without the 
necessity of any deed of conveyance or other procedure. 

46. Where in any mortis causa conveyance, grant, or testamen- Trustees or 
tary deed or writing purporting to convey or bequeath lands within may^com- 
the sense and meaning of the twentieth section of '* The Titles to piete title 
Land Consolidation (Scotland) Act, 1868," and appointing trustees where no 
or executors, the words of conveyance, grant, or bequest are not yeyanceof 
expressed to be in favour of such trustees or executors, it shall lands to 
nevertheless be lawful for such trustees or executors to complete a *^®°** 
title to such lands in their own persons to the same effect and in 

the same manner as if the conveyance, grant, or bequest had been 
expressed to be in favour of them as such trustees or executors, 
and that by notarial instrument or in any other manner competent 
to a general disponee ; and to hold, administer, and dispose of such 
lands for the purposes of such mortis causa conveyance, grant, or 
testamentary deed or writing : Provided always, that nothing herein 
contained shall prevent any disponee, grantee, or legatee to whom 
such lands may be expressly conveyed, granted, or bequeathed by 
such mortis causa conveyance, grant, or testamentary deed or writing, 
from completing a title thereto in his own person in terms of said 
recited Act where the completion of such title shall not be at 
variance with the purposes or directions of such mortis causa con« 
veyance, grant, or testamentary deed or writing. 

47. Subject to the limitation hereinbefore provided as to the 
liability of an heir for the debts of his ancestor, an heritable 

k2 
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security for money duly constituted upon an estate in land 
shall, together with any personal obligation to pay principal, 
interest, and penalty contained in the deed or instrument whereby 
the security is constituted, transmit against any person taking such 
estate by succession, gift, or bequest, or by conveyance, when an 
agreement to that effect appears in gremio of the conveyance, and 
shall be a burden upon his title in the same manner as it was upon 
that of his ancestor or author, without the necessity of a bond of 
corroboration or other deed or procedure ; and the personal obliga- 
tion may be enforced against such person by summary diligence or 
otherwise, in the same manner as against the original debtor. A 
warrant to charge may be applied for and validly granted in the 
Bill Chamber or in a Sheriff-Court, in the form set forth in Schedule 
K. hereto annexed, or in a similar form, and all diligence may 
thereafter proceed against the party in common form. A discharge 
of the personal obligation of the original or any subsequent debtor, 
whether granted before or after the commencement of this Act, 
shall not, where the debt still exists, prejudice the security on the 
estate or the obligation as hereby made transmissible against the 
existing proprietor. 

48. Where lands are sold by an heritable creditor under the 
powers competent to creditors in heritable securities, and it shall 
occur that no surplus remains after deducting the debt secured, 
with the interest due thereon, and penalties incurred, and expenses 
in reference to the possession of the estate (if the creditor had been 
in possession), including expense of insurance, repairs and manage- 
ment, and whole expense attending such sale, and after paying all 
previous incumbrances, and the expense of discharging the same, 
it shall be competent to any notary public to execute a certificate 
to that effect in or as nearly as may be in the terms of Schedule 
L. No. 1, hereto annexed, and the disposition by the creditor to 
the purchaser shall, along with such certificate, when recorded in 
the appropriate register of sasines, have the effect of completely 
disencumbering the lands and others sold of all securities and 
diligences prior and posterior to the security of such creditor, 
as well as of the security and diligence of such creditor himself, 
save and except when the security and diligence of such creditor 
shall be assigned by way of further or collateral security to the 
purchaser. 

49. Where the debtor in any heritable security, whether granted 
before or after the commencement of this Act, shall have exercised 
the power or right of redemption contained therein, but where 
from the death or absence of the creditor, or any other cause, 
the debtor cannot obtain a discharge of the incumbrance created 
by the security, it shall be competent to him to consign the amount, 
principal and interest, due, and thereupon it shall be competent to 
any notary public to expede a certificate in, or as nearly as may 
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be in, the terms of Schedule L. No. 2, hereto annexed, and the a.d. 1874. 

recording of the said certificate in the appropriate register of 

sasines shall, provided the principal debt and all interest due 
thereon in terms of the security shall have been so consigned, have 
the effect of completely disencumbering the lands contained in such 
heritable security of the debt and of all interest and penalties 
corresponding thereto. 

50. An assignation or conveyance of any obligation or right of Form and 
relief or other right connected with lands, but the title to which ®^^*^* ?* 
does not, according to the present law, pass under the general ^hTof 
assignation of writs in the disposition of the lands, may be granted relief or 
in, or as nearly as may be in, the form of Schedule M. hereto an- ^gct^l^* 
nexed, and may either be a separate deed or part of another deed, land, 
and shall have the effect of vesting in the person or persons in 

whose favour it is granted, and his or their successors, a valid and 
complete right and title to the obligation or right thereby cuBsigned 
or conveyed, with all the intermediate transmissions thereof, to the 
same effect in all respects as if an assignation or conveyance in the 
form at present in use had been granted in his or their favour. 

51. The production to any notary public of the probate of the Probate 
will or other testamentary settlement of a person deceased, issued J^^^q°* 
by any Court of Probate in England or in Ireland, or in any extract for 
British colony or dependency, or of an exemplification of such completing 
probate, shall for the purpose of expeding a notarial instrument, or **"®* 
otherwise completing a title to any estate in land or to any heritable 
security, be held to be equivalent to aod as effectual as the pro- 
duction to such notary of the will or settlement itself, or of an 
extract thereof from the books of council and session, and it shall 

not be competent to institute any challenge of any notarial instru- 
ment in respect of the probate or exemplification having been 
used as the warrant for expeding the same prior to the commence- 
ment of this Act. 

52. It shall not be competent to challenge any judgment or Decrees of 
decree of service pronounced in terms of the Act tenth and eleventh service mi- 
Yictoria, chapter forty -seven, intituled " An Act to amend the law ^^J^^on^®" 
and practice in Scotland as to the Service of Heirs," or of "The certain 
Titles to Land Consolidation (Scotland) Act 1868," and dated gromids. 
before the commencement of this Act, or any extract of any such 
judgment or decree, or any titles following upon such judgment, 
decree, or extr«U5t, on account of any objection to the manner or 

form in which such judgment or decree was recorded or extracted 
by tlie Director of Chancery or his depute, or on the ground that 
the manner and form of recording or extracting such judgments 
or decrees in use by the Director of Chancery or his depute for 
the time had not been directed or approved of by the Lord Clerk 
Register in terms of the said Acts, or on the ground that evidence 
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A.D. I87i. was led in the petition on which such decree followed, and that the 

decree itself was pronounced before the expiry of the induciao, or 

days of publication prescribed under the tenth section of the former 
Act, or under the thirty-third section of the latter Act. 
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53. It shall be competent to the grantee under a general dis- 
position within the sense and meaning of the nineteenth section 
of "The Titles to Land Consolidation (Scotland) Act 1868," or to 
a person acquiring or deriving right from such grantee, to complete 
a title to an heritable security belonging to the grantor of such 
general disposition, and in which such grantor was infeft by ex- 
peding and recording in the appropriate register of sasines a notarial 
instrument in, or as nearly as may be in, the form of Schedule iN". 
hereto annexed, and on such notarial instrument being so expede 
and recorded the grantee or the person acquiring or deriving right 
from such grantee, as the case may be, in whose favour such 
instrument has been expede, shall be vested with the full right of 
the creditor in such security, and shall be held to be entered with 
the superior in like manner and to the same effect as the original 
creditor himself. And it shall not be competent to challenge the 
validity of any notarial instrument expede and recorded before or 
after the commencement of this Act with reference to any heritable 
security in terms of the said nineteenth section of the said Act 
upon the ground that such notarial instrument is not in the form of 
Schedule L. annexed to the said Act, or that the said form is not 
adapted to heritable securities. 

54. "No challenge of any deed, instrument, or writing recorded 
in any register of sasines shall receive effect on the ground that any 
part of the record of such deed, instrument, or writing is written on 
erasure, unless such erasure be proved to have been madQ for the 
purpose of fraud, or the record is not conformable to the deed, 
instrument, or writing as presented for registration. 



Section 118 55. Section one hundred and eighteen of " The Bankruptcy 

of the Bank- (Scotland) Act 1856," is hereby repealed; and it is provided that 

of?^6^e^ all heritable creditors who have been in possession under their 

pealed. Securities, and whose right to the rents collected by them has not 

been challenged by action previous to the commencement of this Act, 

shall be entitled to retain and apply all rents collected by them in 

the same manner as they might have done if the provisions of the 

section hereby jepealed had not been enacted. 



Form of 
executing 
deeds by 
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1862 and 
1867. 



56. Any deed executed after the commencement of this Act to 
which any company registered under ** The Companies Acts 1862 
and 1867 " is a party, shall be held to be validly executed in Scot- 
land on behalf of such company if the same is either executed in 
terms of the provisions of these Acts or is sealed with the common 
seal of the company, and subscribed on behalf of the company by 
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two of the ordinary directors and the secretary of the company, and a.d. 1874. 

such subscription on behalf of the company shall be equally binding 

and effectual, whether attested by witnesses or not. 

57. The ofl&ces of Presenter of Signatures and of Clerk to the Certain 
Presenter of Signatures are hereby abolished, and it shall be compe- ^j^j^hed 
tent for the present holders of these offices, and also for the Deputy and the 
Keeper of the Great Seal, to apply to the Commissioners of Her ^y*^^?®^*^® 
Majesty's Treasury, who are hereby empowered to award to each of chMcery, 
such officers sufch compensation as the said Commissioners of Her Ac, en- 
Majesty's Treasury may deem just and reasonable, having regard to ^S^* 
the terms by which such officers respectively hold their appoint- 
ments, and to the net average amount of the emoluments received 

by them, and in the case of the Deputy Keeper of the Great Seal, to 
the net average amount of emoluments received by him in respect 
of charters passing that seal, and now abolished under the provi- 
sions of this Act, and such compensation as may be awarded shall 
be subject to the provisions of the twentieth section of the Act of 
the fourth and fifth years of the reign of His Majesty King 
William the Fourth, chapter twenty-four, intituled **An Act to 
alter, amend, and consolidate the laws for regulating the pensions, 
compensations, and allowances to be made to persons in respect of 
their having held civil offices in His Majesty's service ; " and from 
and after the commencement of this Act the duties of the office 
of Presenter of Signatures, so far as the same continue to be 
necessary, shall be discharged by the Sheriff of Chancery, and the 
duties of the office of Clerk to the Presenter of Signatures shall be 
performed by the Sheriff Clerk of Chancery ; after the commence- 
ment of this Act it shall not be necessary either for the Sheriff of 
Chancery or for the Sheriff of any county to hold a court for the 
consideration or disposal of any unopposed petition for service, 

58. The office, duties, and emoluments of the Director of Chan- Provisions 
eery, and of the deputy directors and clerks of Chancery, or any of ^^^^' 
them, may be regulated at any time by the Commissioners of Her ^^ ^' 
Majesty's Treasury, and it shall be the duty of the Director of Chan- 
cery, in addition to the duties at present discharged by him, from 

and after the commencement of this Act, to send to every sheriff- 
clerk in Scotland a copy of the printed index or abridgment of the 
record of services provided to be kept by him by the thirty-eighth 
section of "The Titles to Land Consolidation (Scotland) Act, 1868," 
and it shall be the duty of every sheriff-clerk to keep the same in 
his office, open for the inspection of the public. 

59. The provisions of this Act shall apply to lands held of the Act shall 

Crown and of the Prince, in the same way as to lands held of a sub- f^^i^v^ij 

ject superior, but shall not prejudice or affect the jus coronae as a of the 

title to lands or heritages. Crown and 

Prince. 
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A.D. 1874. 60. Notwithstanding the proviaions of this Act, private estates 

in land of Her Majesty, her heirs or successors, as defined in " The 

privlte Crown Private Estates Act, 1862," and situate or arising in Scot- 
estates of land, which are or shall be held feudally directly under the Crown 
^^^ScS^rndT ^ superior, may lawfully be held by Her Majesty, or her heirs or 
"* successors, of and under herself or themselves as Sovereign or Sove- 

reigns of this realm and feudal superiors, and the dominium utile 
thereof shall not be held to merge in the dominium directum or 
superiority, or to be consolidated therewith; and such private 
estates shall not thereby fall or revert to the Crown jure coronsB, but 
shall remain beneficially separate private estates of Her Majesty, 
her heirs and successors. 
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61. Section eleven of " The Titles to Land Consolidation (Scot- 
land) Act, 1868,'' is hereby repealed ; and it is provided that in 
all cases where any lands have been particularly described in any 
conveyance, deed, or instrument of or relating thereto, recorded in 
the appropriate register of sasines, it shall not be necessary in any 
subsequent conveyance, deed, or instrument conveying or referring 
to the whole or any part of such lands, to repeat the particular 
description of the lands at length ; but it shall be sufficient to 
specify the name of the county, and where the lands were held by 
burgage or by any similar tenure prior to the commencement of 
this Act, the name of the burgh and county in which the lands are 
situated, and to refer to the particular description of such lands as 
contained in such prior conveyance, deed, or instrument so recorded 
in or as nearly as may be in the form set forth in Schedule 0. hereto 
annexed ; and the specification and reference so made in any such 
subsequent conveyance, deed, or instrument, whether dated prior or 
subsequent to the commencement of this Act, shall be held to be 
equivalent to the full insertion of the particular description con- 
tained in such prior conveyance, deed, or instrument, and shall have 
the same effect as if the particular description had been inserted in 
such subsequent conveyance, deed, or instrument exactly as it is 
contained in such prior conveyance, deed, or instrument ; and it is 
further provided, that it shall not be competent, notwithstanding 
the terms of the section hereby repealed, or the form of the schedule 
therein referred to, to object to any specification and reference to 
any particular description of lands contained in any conveyance, 
deed, or instrument recorded prior to the commencement of this 
Act, provided such specification and reference states correctly the 
name of the county, and where the lands were held by burgage or 
by any similar tenure prior to the commencement of this Act, the 
name of the burgh and county in which the lands are situated, and 
refers correctly to the prior recorded conveyance, deed, or instru- 
ment containing the particular description of such lands; and 
where any conveyance, deed, or instrument recorded prior to the 
commencement of this Act contains a specification and reference 
stating these particulars correctly, the specification and reference so 
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made shall be held to have been equivalent to the full insertion of a.d. 1874. 

the particular description contained in the prior conveyance, deed, 

or instrument referred to, as if the particular description had been 
inserted in such recorded conveyance, deed, or instrument exactly 
as it is contained in the prior conveyance, deed, or instrument 
referred to. 

62. Section sixty-two of " The Titles to Land Consolidation Section 62 
(Scotland) Act, 1868," and section four of "The Titles to Land ^^^^J'*^^' 
Consolidation (Scotland) Amendment Act, 1869," are hereby Consoiida- 
repealed, and in place thereof the following words shall be deemed t^^ ^^^ 
and taken to be the sixty-second section of the said Act of 1868, s^^o^ of 
and the said Act of 1868 shall be read and construed as if the the Titles to 
sixty-second section thereof had been orieinally expressed in the l^ap/ Con- 

x-^ii "L, ,• J . o ^ r soudation 

following words, viz. : Amendment 

In all cases a decree of adjudication, whether for debt or in Act 1869, 
implement, or a decree of constitution and adjudication, whether ^jj^^f a 
for debt or in implement, if duly obtained in the form prescribed by decree of 
this Act, or obtained, if prior to the commencement of this Act, in adjudication 
the form then in use, or a decree of declarator and adjudication, or °^ 
a decree of sale, shall, except in the case where the subjects con- 
tained in the decree of adjudication, or of constitution and adjudi- 
cation, or of decl£u:ator and adjudication, are heritable securities, be 
held equivalent to and shall have the legal operation and effect of 
a conveyance in ordinary form of the lands therein contained 
granted in favour of the adjudger or purchaser by the ancestor of 
such apparent heir, or by the owner or proprietor in trust or other- 
wise, and whether in life or deceased, of the lands adjudged, or by 
the seller of the lands sold, although in nonage or of insane mind, 
to be holden, in the case of lands not held by burgage tenure, in 
the manner and to the effect and subject to the provisions enacted 
and provided by the sixth section of this Act in the case of convey- 
ances in which no manner of holding is expressed, and to be holden 
of Her Majesty in free burgage in the case of lands held by bur- 
gage tenure ; and it shall be lawful and competent to such adjudger 
or purchaser to complete feudal titles to said lands, not only by in- 
feftment on such decree as a conveyance, or by using it, for the pur- 
pose of infeftment, as an assignation or as one of a series of assigna- 
tions of an unrecorded conveyance, as the case may be, in the 
manner provided by this Act, but also when the lands are not held 
by burgage tenure, by obtaining from the superior charter of ad- 
judication or of sale of said lands, and expeding infeftment on such 
charter in common form, or where the ancestor of such apparent 
heir, or the owner or proprietor in trust or otherwise, or seller of the 
lands adjudged or sold, shall have been or shall be entered with his 
superior, or in a situation to charge such superior under the powers 
in this Act contained to grant entry by confirmation, by taking in- 
feftment on such decree as a conveyance, in the manner provided 
by this Act, and thereafter obtaining from the superior of the lands 
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A.D. 1874. a charter or writ of coDfirmation of such decree and infeftment pro- 
ceeding on the same, which infeftment shall, with such decree, be 
an effectual feudal investiture in the said lands in terms of such 
decree, holding base of the owner or proprietor in trust or otherwise, 
or seller of the lands adjudged or sold, and his heirs, until confirma- 
tion thereof shall be granted by the superior of the lands, in the 
same manner and to the same effect as if such owner or proprietor 
or seller had granted a disposition of the lands to the adjudger or 
purchaser in the terms of the said decree, with an obligation to 
infeft a me vel de me to be completed by confirmation, and a pre- 
cept of sasine, and the adjudger or purchaser had been infeft on 
such precept, and the effect of the charter or writ of confirmation of 
such decree or of the infeftment thus proceeding upon the same 
shall be to make the lands hold immediately of and under such 
superior ; but the right of the superior to the composition payable 
by the adjudger or purchaser as due under the existing law is 
hereby reserved entire, and the adjudger or purchaser, by taking 
infeftment on any such decree in any of the modes above mentioned, 
shall become indebted in such composition to the superior, and shall 
be bound to pay the same on the superior tendering a charter or 
writ of confirmation, whether such charter or writ shall be accepted 
or not, and the superior shall be entitled to recover such composi- 
tion as accords of law ; and it is hereby provided, that such infeft- 
ment on any such decree shall, without prejudice to any other 
diligence or procedure, be of itself sufficient to make the adjudica- 
tion effectual in all questions of bankruptcy or diligence : Provided 
always, that where the investiture of any lands has imposed or shall 
impose a prohibition against subinfeudation or alternative holding, 
such adjudger or purchaser shall, in respect of such recorded de- 
cree or of any notarial instrument following on such decree, and 
notwithstanding any such prohibition, be deemed and taken to be 
duly infeft in the lands adjudged or sold as from the date of record- 
ing such decree or instrument, but without prejudice to the right of 
the superior to require such adjudger or purchaser to enter forthwith 
as accords of law, and to deal with such adjudger or purchaser as 
with a vassal unentered. 



Section 125 
of Titles to 
Land Con- 
solidation 
Act 1868 
repealed. 



Completion 
of title of 
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68. Section one hundred and twenty-five of *'The Titles to Land 
Consolidation (Scotland) Act, 1868," is hereby repealed, and in 
place thereof the following words shall be deemed and be taken to 
be the one hundred and twenty-fifth section of the last recited Act, 
and the last recited Act shall be read and construed as if the one 
hundred and twenty-fifth section thereof had been originally ex- 
pressed in the following words, viz. : 

Upon the death of any creditor in right of an heritable security 
constituted by infeftment as aforesaid, from which executors shall 
not have been excluded, who shall die leaving a testamentary or 
mortis causa deed or writing naming executors, or disponing or 
bequeathing his moveable estate, or disponing or bequeathing the 
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security, it shall be competent for the executors duly confirmed, or a.d. 1874. 
for the disponees, or for the legatees, as the case may be, to com- C^u 
plete a title thereto by a writ of acknowledgment to be granted in security, or 
their favour by the debtor in the said security infeft in the lands of heir 
comprehended therein, in or as nearly as may be in the form set ^^g"t„„ 
forth in Schedule (II.) hereto annexed ; and when the executors or excluded, 
disponees (being more than one) shall be appointed under such deed 
or writing for holding the moveable estate of the deceased in trust 
for the purposes of the deed or writing, and not wholly for their 
own beneficial interest, it shall be competent (when not expressly 
precluded by the terms of the deed or writing) to take the said writ 
in favour of the said executors or disponees, and the survivors or 
survivor of them ; and where any creditor has died or shall die 
before the commencement of this Act in right of such an heritable 
security, or where any creditor shall die thereafter in right of such 
an heritable security, from which executors shall have been ex- 
cluded, it shall be competent for the heir of such creditor to com- 
plete a title to the security by a writ of acknowledgment as afore- 
said : and on such writ being recorded in the appropriate register 
of sasines, the executors, disponees, or legatees, or heirs, as the 
case may be, in whose favour such writ has been granted, shall be 
vested with the full right of the creditor in such security, and shall 
be held to be entered with the superior in like manner and to the 
same eflTect as the original creditor himself. 

64. Section one hundred and twenty seven of the last-recited Section 127 
Act is hereby repealed, and in place thereof the following gft^J^^ut 
words shall be deemed and be taken to be the one hundred and repealed, 
twenty -seventh section of the last-recited Act, and the last-recited 
Act shall be read and construed as if the one hundred and twenty- 
seventh section thereof had been originally expressed in the following 
words, viz. : 

Upon the death of any creditor in right of an heritable security Executor- 
constituted by infeftment as aforesaid from which executors shall Jj^spJJlfe® °' 
not have been excluded, and who shall die leaving a testamentary mortis causa 
or mortis causa deed or writing naming executors, or disponing may corn- 
er bequeathing his moveable estate, or disponing or bequeathing by notarial 
the security, it shall be competent for the executors, duly con- instrument, 
firmed, or for the disponees, or for the legatees, as the case 
may be, to complete a title thereto by expeding and recording in 
the appropriate register of sasines an instrument under the hand 
of a notary public in the form or as nearly as may be in the form 
of Schedule (KK.) hereto annexed ; and when such executors or 
disponees, or legatees, being more than one, shall not be entitled 
to such security wholly for their own beneficial interest, it shall be 
competent to take such notarial instrument in favour of such exe- 
cutors or disponees or legatees, and the survivors and survivor of 
them, unless such a destination be expressly excluded by the terms 
of the deed or writing ; and where any creditor has died or shall 
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A.D. I87i. die before the commencement of this Act, in right of snch an heri- 
table security, and leaving a mortis causa conveyance thereof, or of 
his heritable estate generally, or where any creditor shall die there- 
after in right of such an heritable security from which executors 
shall have been excluded, and leaving such a mortis causa convey- 
ance, or a testamentary deed or writing within the meaning of the 
twentieth section of this Act, it shall be competent to the grantee 
or legatee under such mortis causa conveyance or testamentary 
deed or writing to complete a title to the security by notarial in- 
strument as aforesaid ; and on such instrument being so recorded 
the executors, disponees, legatees, or grantees, as the case may be, 
in whose favour such instrument has been expede, shall be vested 
with the full right of the creditor in such security, and shall be 
held to be entered with the superior in like manner and to the 
same effect as the original creditor himself. 
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65. Section one hundred and twenty-nine of the last-recited 
Act is hereby repealed, and in place thereof the following words 
shall be deemed and be taken to be the one hundred and twenty- 
ninth section of the last-recited Act, and the last-recited Act shall 
be read and construed as if the one hundred and twenty-ninth 
section thereof had been originally expressed in the following 
words, viz. : 

In all cases of adjudication, whether for debt or in implement, or 
of constitution and adjudication whether for debt or in implement, 
in which the adjudger has obtained a decree of adjudication or of 
constitution and adjudication in the manner and to the effect 
provided by this Act, or in cases of declarator and adjudication, 
where the subjects contained in any such decree are heritable 
securities, it shall be competent for the adjudger to complete his 
title to such securities by recording either the abbreviate of 
adjudication or an extract of such decree in the appropriate 
Eegister of Sasines, in either of which cases he shall be in the 
same position as if an assignation of such heritable securities had 
been granted in his favour by the ancestor or person or creditor 
in trust or otherwise, and whether in life or deceased, whose 
estate is adjudged, and as if such assignation had been duly recorded 
in the appropriate Eegister of Sasines at the date of so recording such 
abbreviate or such extract decree. 

66. The schedules annexed to this Act, and the directions 
therein contained, and notes thereto appended, shall have the same 
effect as if they were contained in the body of this Act. 

67. All statutes, laws and usages at variance with any of the 
provisions of this Act are hereby repealed. 

68. Nothing herein contained shall affect any action now in 
dependence, or that shall be instituted before the commencement of 
this Act. 
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SCHEDULE A. ^p. I874. 

Form of Notice to be given to a Superior op Change op 

Ownership. 

{Place and date,) 
Sir, 

I hereby intimate to you that Q) has [or have] now right 
to(') which lands [or subjects] formerly belonged to (8). 

I am, Sir, 
Your most obedient servant, (*). 

Q) Here state name, designation, and address of the new proprietor or 
proprietors of the feu. 

(2) Here mention the names by which the lands or subjects are generally 
known, so a>s to distinguish them to the svperior, but without giving any 
detailed description of the lands or subjects, and if in a town or village men- 
tion the nuirAer of the street or otherwise distinguish the feu, and if a 
reference to the feur-right wUl more easily and clearly distinguish the lands or 
stitfjects, a reference to the feu-right can be given, but the superior shall not be 
entitled to object either that the name or designation or address of the new 
proprietor or proprietors of the feu is erroneous, or that the form in which 
the lands or subjects are referred to is insufficient or erroneous, unless it can 
be shovm that the notice given a^s to these particulars or a/ny of them was 
intended to mislead the superior as to the identity of the new proprietor or 
proprietors of the feu, or as to the particular lands or sv^ects to which the 
notice should have referred, 

(^) Insert the na/me of the la^t entered vassal, whether by actual entry 
previous to the commencement of this Act or by implied entry under it, 

(*) To be signed (but not attested) by the seller of the feu, or by heir or the 
trustees or executors of a deceased proprietor, or by any one of the trustees or 
executors for himself and his co-trustees or co-executors, orbya/n agent of any 
of these paHies, 

To be addressed and posted or delivered to the superior or to his known 
agent, or to tlie person to whom the feu-duties of the feu have been paid, and 
in the event of the superior being unknoum or doubtful, the notice to be 
addressed ^to the superior" of the lands mentioned in the notice, without 
name {in the event oj the proprietor being unable to ascertain name of the 
superior), and to be posted or sent to the keeper of the Office of Edictal 
Citations in Ediribwrgh, and published in the register of these citations, and 
also {where there is doubt as to the superior) to the person or to the agent of 
the person as to whom such doubt exists. 
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A.D. 1874. SCHEDULE B. 

Form of Summons of Declarator and for Payment of a 

Casualty. 

Victoria, &c. Whereas it is hnmbly meant and shown to us 
by our lovite A. [design him], immediate lawful superior of the 
lands [or subjects] after described [or referred to], and duly infeft 
therein conform to [here mention title and date of recording same in 
the register of sasines'jf pursuer against B. [design him], defender, 
in terms of the condescendence and note of pleas in law hereunto 
annexed : Therefore it ought and should be found and declared by 
decree of the lords of our council and session, that in consequence 
of the death of C. [or otherwise cls the case may 5e], who was the 
vassal last vest and seised in all and whole the lands of X. [describe 
or refer to the landsj and if the casualty due is a taxed composition, 
or an heir^s relief duty ^ say] the casualty of £ [or, if a 

singular successor's untaxed composition he due, say] a casualty, 
being one year's rent of the lands, became due to the said A. as 
superior of the said lands upon the day of , 

being the date of the death of the said G, [or] the date of the 
infeftment of the said B. in the said lands of X, [or otherwise 
as the case may he], and that the said casualty is still unpaid, and 
that the full rents, maills, and duties of the said lands of X., after 
the date of citation herein, do belong to the pursuer the said A., as 
superior thereof, until the said casualty and the expenses after 
mentioned be 'Otherwise paid to the said A. : And the said B. ought 
and should be decerned and ordained by decree foresaid forthwith 
to make payment to the pursuer the said A. of the said sum of 
£ , being the casualty foresaid, [or of the sum of £ , 

or such other sum, more or less, as shall be ascertained in the 
course of the process to follow hereon to be one year's rent of the 
said lands,] together with the sum of £ , or such other 

sum, more or less, as our said lords shall modify as the expenses of 
the process to follow hereon conform to the laws and daily practice 
of Scotland, used and observed in the like cases as is alleged. Our 
will is therefore, &c. 

Note. — In the event of the summons being one at the instance 
of the Crown or Prince and Steward of Scotland, the necessary 
alteration will be made, and the summons will be at the instance 
of the Lord Advocate on behalf of the Commissioners of Her 
Majesty's Woods and Forests. 



SCHEDULE C. 
Form op Minute for effecting Consolidation of Lands. 
I, A. B., heritable proprietor both of the immediate superiority 
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and of the property [or of the mid- superiority] of all and whole a.d. 1874. 

[describe or refer to the lands], hereby consolidate the property of the 

said lands [or the mid- superiority of the said lands] with the 
immediate superiority thereof. In witness whereof [testing clause']. 



SCHEDULE D. 

Form of Memorandum op Allocation of Feu-duty. 

The proportion of the original feu-duty of £ 
allocated upon the lands within disponed [or as the case may he], is 
hereby fixed at £ , [and if an augmentation has been 

stipulated for , add] with £ of augmentation, making 

a total of £ 

(Signed) A. B, (the superior of the lands y 

or his commissioner.^ 



SCHEDULE E. 

Form of Petition for completing a Title to Lands where a 
Proprietor or Proprietors having only a personal Eight 
have intervened between the proprietor last infeft and 
THE Petitioner. 

Unto the Honourable the Sheriff of [specify the county, or say 
** of Chancery"], 

The Petition of u4.J5. of ^ 

Humbly sheweth, 

That the late G. D. of G. died last vest and seised in all and 
whole [describe or refer to the lands as the same are described or re- 
ferred to in the recorded deed or instrument in favour of the person 
who was last vest and seised in the lands, or refer to them as described 
in some other recorded deed or instrument] conform to instrument of 
sasine [or other recorded deed or instrument, as the case may be,] re- 
corded in the [specify the register of sasines and date of recording, and 
where there are any real burdens, conditions, or qualifications, here 
specify or refer to them, or where the lands are held under entail, here 
specify the conditions of the entail, or refer to them as contained in the 
entail, as recorded in the register of tailzies, or if it is not so recorded, 
in the entail or other deed or instrument recorded in the register of 
sasines,] 

Gr, that M, N. of Y, was last vest and seised in all and whole 
[describe or refer and specify title and date of recording, dbc, as above]. 
That the said M, N, by disposition dated [specify date] conveyed 
the said lands to G, D, of G, That the said G, D, died never 
having been infeft in the said lands. 

That E, F., eldest son of the said G, D, [or otherwise, as the case 
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A.D. 1874. may k,] is Mb heir in the Baid lands, but has only a personal right 
thereto. 

That the said S, I*., by disposition dated [specify date\ conveyed 
the said lands to the petitioner. 

Or, that upon the death of the said G. D. he was succeeded by 
E. F,, his eldest son [or otherunse, as the case may &e], as his heir in 
the said lands. That the said E, F. died unserved and uninfeft 
[or that the said E. F, expede a special service as heir of the said 
(7. i>., conform to decree of the Sheriff of Chancery [or^ as the case 
may he'], in his favour as heir foresaid, dated [insert aatel, but died 
without being infeft thereon], or that the said E, F. expede a 
general service as heir of the said C. Z>., conform to decree [speci/y 
the decree], but made up no further title. 

Or otherwise specify the nature of the right in the person of E, F, 

That the said E, F. disponed the said lands or conveyed his 
whole estate, heritable and moveable, to O. H., conform to [describe 
title by name and date, and where there are any real burdens, condi- 
tions, or qualifications, specify or refer to them]. 

That the said O. H. also died, having only a personal right to 
the said lands, and was succeeded by his eldest son K, L., his 
nearest and lawful heir in the said lands [or otherwise^ as the case 
may be]. 

That the said K. L. died unserved, and having only a personal 
right to the said lands [if the petitioner is his heir, say], and was 
succeeded by the petitioner, the said A. B., his eldest son [or other- 
wise, as the case may be], and nearest and lawful heir in the said 
lands [or when the petitioner is a disponee, or has otherwise a^cquired 
right from K, L,, say\ That the said K, L, disponed the said lands 
[or conveyed his whole estate, heritable and moveable, or otherwise, 
as the case may be] to the petitioner, the said A, B., conform to dis- 
position or general disposition [or otherwise, as the case may be], 
dated [specify date] granted in nis favour by the said K. L,, who 
died unserved and having only a personal right to the said lands 
[and if the deed be granted under any real burden, or condition, or 
qualification, add] ; but always under the real burden, &c. [and if 
the deed be granted in trust or for specific purposes add]; but always 
in trust or for the uses, ends, and purposes mentioned in the said 
general disposition [or otherwise, as the case Tnay be]. 

May it therefore please your Lordship to find the facts above 
set forth proved, and that the petitioner is entitled to procure him- 
self infeft in the foresaid lands, in terms of '* The Conveyancing 
(Scotland) Act, 1874," and to decern. 

According to justice, &c. 

[Bign^ed by the petitioner or his mandatory,] 

Note, — If any of the transmissions have been judicial, as by 
adjudication, act and warrant of court, or otherwise, or if by any of 
the transmissions a part or parts only of the lands are transferred, 
the necessary alterations may be made on the form of the petition. 
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SCHEDULE F. ' ^^. 187^ 

Form op Disohaboe of Casualties. 

IfA.B, [design him], proprietor of the estate of superiority in the 
lands of [desert or refer to a description of the lands disi^arged], 
whereof the estate of property belongs to C D. [design him], in con- 
sideration of [state catise of granting}, hereby discharge in favour of 
the said G, D,^ and his heirs and successors, all casualties incident to 
my said estate of superiority exigible in respect of the said estate 
of property [jf only some of the casualties are redeemed specify 
what they are}, and I consent to the registration hereof for preserva- 
tion. In witness whereof [testing dause]. 



SCHEDULE G. 
Form of Memorakdum conbtitutibo a Feu-Duty or 

ADDITIONAL FeU-DuTY. 

It is agreed between A, [name and designation of superior] im- 
mediate lawful superior of the lands of [describe or refer to a 
description of the lands] on the one part, and B, [name and desig- 
nation of proprietor of estate of property] the proprietor of the 
dominium utile of the said lands, on the other part, that the 
dominium utile of the said lands shall, from and after the term of 
[state term\, be liable in payment to the superior thereof of a feu- 
duty of j6 [or if there he a feu-duty already payaUe, of 
an additional feu-duty of £ over and above the existing 
feu-duty of £ ] ; and that yearly, at two terms in the 
year [state the terms at which the feu-duty is to he paid, or and that 
at the term of {state term) yearly], beginning the first term's pay- 
ment [state term, and whether with interest]; which feu -duty [or 
additional feu-duty] is constituted in respect of [state here whether 
the additional feu-duty is in respect of a commutation of castudties, or 
of carriages, (&c,y or as the case may he]. In witness whereof 
[testing clause]. 

Note, — If the memorandum be executed by the agents of either 
or both of the parties, it will be stated in the testing clause that the 
memorandum is signed by them in that capacity for and on behalf 
of their constituent or respective constituents. 



SCHEDULE H. 



Form of Beference to a Deed, Instrument, or Writino for 
Bbservations, Burdens, i^ND Conditions affecting Lands. 

The reservations, real burdens, conditions, provisions, limitations, 
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A.D. 1874. obligations, and stipulations [or us the case may be] specified in 

[refer to the deed, inatrumentf or writing in such terms as shall he 

sufficient to identify ity and specify the register in which it is 
recorded^ and the date of registration, or where the deed, instm,- 
ment, or writing referred to is recorded on the same date as the 
deed, instrumentj or writing containing the reference, here say 
recorded of even date with the recording of these presents]. 



SCHEDULE I. 
Form of Docquet where Granter of Deed cannot write. 

By authority of the above-named and designed ^. B., who declares 
that he cannot write, on account of sickness and bodily weakness [or 
never having been taught, or otherwise as the case may 5e], I, C7. D. 
design him]. Notary Public, [or Justice of Peace for the county of 
narne it], or as regards wills or other testamentary writings executed by 
a parish minister as Notary Public in his own parish, minister of the 
parish of [name it], subscribe these presents for him, he having 
authorised me for that purpose, and the same having been previously 
read over to him, all in presence of the witnesses before named and 
designed, who subscribe this docquet in testimony of their having 
heard [or seen] authority given to me as aforesaid, and heard these 
presents read over to the said A. B. 

(Signed) 



E, F,, witness. 
O, H,, witness. 



A, B., Notary Public [or 
Justice of the Peace 
or Parish Minister]. 



SCHEDULE J. 

Form of Memorandum recording an Inhibition of New. 

Eenew inhibition at the instance of A . [here insert designation of 
the person in right of the inhibition] against B. [here insert designa- 
tion of party inhibited], recorded in this register [or as the case may 
be], on the day of on behalf of 

the said A. [or if the party in right of the inhibition be an heir, 
assignee, &c,, say] on behalf of G, [insert designation, and state 
shortly the title by which he has right to the inhibition], 

O. M., W. S., Edinburgh [or 
as the case may be]. 

Agent. 
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SCHEDULE K. 

Form op Minute to be Presented in Bill Chamber op Court op 
Session, or in Sherifp Court, for Warrant to Charob an 
Heir or Dispones under a Personal Oblioation by his 
Ancestor or Author. 

Warrant is craved, in virtue of " The Conveyancing (Scotland) 
Act, 1874," at the instance of A. B, [name and design applicant], 
the creditor, [if he is not the original creditor , or only a partial credi- 
tor, add in virtue of (or to the extent and in virtue of) the assigna- 
tion (or general disposition and notarial instrument or other vjrit or 
turits forming the title in the creditor's pe^'son) in his favour after men- 
tioned] under a hond and disposition in security over the lands of 
[specify shortly the lands], for the principal sum of £ 
with corresponding interest and penalties, granted hy C. D. [design 
him\ then proprietor of the said lands, in favour of the said A. B, 
or of O, H, (design him), as the case may he], and dated [state date] 
and if recorded say and recorded in the register of sasines [state re- 
gister and date of recording], or and instrument of sasine thereon 
recorded, &c., a^ the case may be] : To charge E, F, [design him], 
the present proprietor of the said lands, and as such the present 
debtor in the said bond and disposition in security, to make pay- 
ment to the said A, B. of the said principal sum of £ 
contained in and due by the said bond and disposition in security 
[if A. B. is only a partial creditor, say of the principal sum of 
£ being the extent to which the said A, B. is in right 

of the said bond and disposition in security] : And also of the 
further sum of £ , being the amount of the interest 

now due thereon. Produced herewith the said bond and disposition 
in security [or an extract thereof from the Books of Council and 
Session, or from the Register of Sasines; if the applicant is not the 
original creditor, the title in his own person to the security will also he 
stated and produced]. 

Dated the day of 

(Signed) A, B., W. S., Edinburgh, 

[or as the case may he]. 



The Clerk of the Bills, or Sheriff-Clerk, as the case may he, wUl 
subjoin 

Fiat ut petitur. 
[To he dated and signed hy the Clerk,] 



A.D. 1874. 



I 
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A.D. 1871 SCHEDULE L. 

No. 1. 

Form of Gertifioatb where Lands are Sold under Heritable 

Security and no Surplus eheroes. 

I, A, B, [vMert deaignatton], Notaiy-Public, with reference to the 
sale of All and Whole the lands of [describe or refer to the lands], 
which sale took place at upon the day 

of at the instance of C, D, Tdesign Jiirn], in virtue of 

the power of sale contained in a bond and disposition in security for 
the sum of £ , with interest and penalties correspond- 

ing thereto, dated and recorded in the Begister 

of Sasines for the day of * , 

granted by O. H, [design him] in favour of the said G, D. [or in 
favour of E. F, [design him]^ but to which the said C. D. has ac- 
quired right by progress {or otherwise^ as the case may 6c)], do hereby 
certify that there has been submitted to me a statement of the intro- 
missions of the said G. D, with the price of the said lands, sub- 
scribed as authentic by the said G. D. [or by M, N.y agent of the 
said G. D.y on his behalf], from which it appears that no surplus re- 
mains for consignation in bank, in terms of the 122d and 123d sec- 
tions of **The Titles to Land Consolidation (Scotland) Act, 1868;" 
and I make this certificate in terms of ** The Conveyancing (Scot- 
land) Act, 1874." In witness whereof [testing claiisej. 



No. 2. 



Form of Certificate where Lands have been redeemed of 
Heritable Seouritt, but Discharge oannot be obtained. 

I, -4. J9. [design him], Notary Public, do hereby certify that C. D. 
[design him\^ proprietor of the lands of X. [name the lands as 
shorUy as possible] and others in the county of F., being the lands 
contained in the bond and disposition in security [or other deed of 
security] for £ after mentioned, has appeared before 

me and represented that he did on the day of 

consign in the bank at the sum of 

£ with £ being the whole interest due 

under the said bond and disposition in security [or other deed of 
security] in name of JE, F, [design him] the creditor in the said bond 
and disposition in security [or other deed of security ; if only a 
partial creditor say to the extent oi £ ] ; which consig- 

nation was made in virtue of the power of redemption reserved in 
the said bond and disposition in security [or other deed of security] 
which was granted by the said O. D. [or by J, K. (design him), then 
proprietor of the said lands] in favour of the said E* F. [or L, M, 
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(design him) the original creditor in the said security], and is dated a.d. 1874. 
[in$ert date] and recorded in the Begister of Sasines for the ~ " 

day of [i/sasine was expede on the bond and dispo- 

sition in security or other deed of security^ instead of and recorded, 
&c., say on which bond and disposition in security \or other deed of 
security) the said E, F, (or L, M, as the case may be) was infeft con- 
form to instrument of sasine in his favour recorded in the Eegister 
of Sasines for the day of ] ; and the said 

consignation was rendered necessary by the refusal of the said E.F, 
to receive the said sum of £ and interest thereon [or 

by the absence of the said E, JP., or otherwise as the case may be, 
stating tlie reason why discharge could not be obtained^, notwith- 
standing that the requisite notice of redemption was given to him '; 
and I make this certificate in terms of ** The Conveyancing (Scot- 
land) Act, 1874," In witness whereof [tenting clause]. 



SCHEDULE M. 

Form of Assignation op Eight op Keliep, &c. 

I [Acre insert the name and designation of the granter, and the 
cause of granting, unless the assignation forms part of another deef\ 
hereby assign to (7. D. [here insert the designation of the grantee^ 
unless already given], and his heirs and assignees [or and his 
foresaids], a disposition [or other deed, as the case m^y be] granted 
by [here insert the names and designations of the persons by and in 
whose favour the deed to be assigned was granted, with its date, 
and also the date of registration, and the register in which it is 
recorded, if it has been recorded], whereby the said [name of the 
original granter of the disposition or obligation] bound and obliged 
himself, his heirs and successors [here insert the terms of the 
obligation in the terms so far as possible of the disposition or other 
deed, e.g.], '*to warrant the parsonage teinds of the lands of" [here 
specify by description or reference, if not already done, the lands 
to which the obligation or right refers] "from all future augmen- 
tations of ministers stipend or other burden imposed or to be 
imposed upon the said parsonage teinds except the stipend pre- 
sently payable to the minister of ," [or as 
the case may be. If the right to be assigned was originally granted 
in favour of some other person than the granter of the assignation, 
here specify the series of writs by which he acquired right, and add 
testing clause,] 
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A.D. I87i. SCHEDULE N. 

Form of Inbtrument in favodb of a General Dispones or his 
Assignee in right of an Heritable Security. 

At there was by [or on behalf of] 

A, B.of Z,j presented to me, Notary Public subscribing, a bond and 
disposition in security [or other security or extract as the case may be] 
dated [insert date^ and where recorded in the register of sasines insert 
date of recording and specify register of sasines\ granted by G, D, 
[insert designation] in favour of E. F, [insert designation] [if sa^ne 
na^s been expede thereon add, and instrument of sasine thereon in 
favour of the said E, F,, recorded in the [specify register of sasines 
and date of registration] by which bond and disposition in security 

E or as the case may be] the said G, D, bound and obliged himself 
insert the personal obligation so far as necessary, and disposition of 
the lands in security, with the description of them, and also all real 
burdens, (he, if any, all as set forth at full length or by reference in the 
bond and disposition in security or other security] : As also, there was 
presented to me a general disposition [or other deed or writing con- 
taining a general conveyance, or an extract of such deed or writing, or 
otherwise as the case may be] granted by the said E, F,, and dated 
[insert date], by which general disposition [or otherwise, as the case 
may be] the said E, F. assigned and disponed [or otherwise, as the 
case may be] to the said A. B, and his executors and assignees [07* 
otherwise, as the case may be] heritably and irredeemably [or, in life- 
rent, or otherwise, as the case may be], all and sundry his whole 
heritable and moveable estate [or otherwise, as the case may be, and 
if the deed be granted in trust orfoi' specific purposes, add but in trust 
always, or, for the uses and purposes specified in the said general 
disposition (or otherwise, as the case may be)], in which general con- 
veyance was included the said bond and disposition in security [or 
other security] [and infeftment following thereon if infeftment was 
expede], the said E, F, being then vest therein as aforesaid. [If the 
granter of the general disposition or other deed or writing was not the 
original creditor, but one who had acquired right to the security, in- 
stead of as aforesaid here say in virtue of the following writs, viz. 
[specify shortly the title or titles by which lie acquired right to the 
security. If the person expeding the instrument be other than the 
original grantee under the general disposition or other deed or writing, 
add As also there were presented to me the following writs whereby 
the said A, B. acquired the said general disponee's right to the said 
bond and disposition in security [and infeftment following thereon], 
[or otherwise, as the case may be], viz. [specify the title or series of titles 
by which such person acquired right, and the nature of his right]. 
Whereupon this instrument is taken in the hands of L, M. [insert 
name and designation], Notary Public, in terms of "The Titles to 
Land Consolidation (Scotland) Act, 1868," and " The Conveyancing 
Scotland) Act, 1874." In witness whereof [testing dause]. 
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SCHEDULE O. A.vJ^i. 

Clause op Beferenoe to particular Description op Lands con- 
tained IN A PRIOR Conveyance, Deed, or Instrument. 

The lands [or subjects] and others [or the lands delineated and 
coloured on a copy of the ordnance survey map hereto 

annexed, and signed as relative hereto], [or the lands of A, and 
others], [or the house No. 10 Street and others], 

[or other like short description] in the county of [or 

in the burgh of and county of as the case 

inay fte], being the lands [or subjects] particularly described in the 
disposition [or other conveyance y deed^ or instrument^ as the case may 
be] granted by G. D., and dated [insert date] and recorded in the 

E specify register ofsasines] on the day of 

or as particularly described in the instrument of sasine or notarial 
instrument recorded, ^c, or as the case may he. If part only of 
lands is conveyed^ describe such part as above^ and add being part of 
the' lands particularly described, ^c, or thus^ being the lands [or 
subjects] as particularly described, c&c, with the exception of, and 
[describe the part excepted.] 
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Abolition, of Charters and Writs by Progress, . . 2, 4 

Writs excepted from Operation of Act, 12 

Of Non-Entry, 11 

Acts of Parliament — 

1617, c. 12, 93, 94 

1681, c. 5, 79 

1695, c. 24, 24 
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4 and 5 Will. IV. c. 24, 98 
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25 and 26 Vict c. 37 (Crown Private Estates Act, 1862), . 96 
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30 and 31 Vict. c. 47 (Joint-Stock Companies' Act, 1867), 78 
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32 and 33 Vict c. 116 (Consolidation Amendment Act, 1869), 2, 60 
Adjudgers (see Completion of Title). 

Completion of Title of Adjudgers of Lands, .... 60 

Repeal of Section 62 of Consolidation Act, .... 60 

Completion of Title of do. of Heritable Securities, ... 62 

Repeal of Section 129 of Consolidation Act, .... 62 

Differences between repealed and new Provisions, 62 
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Allocation of Feu-Dutt, 30 

Alteration of Maimer of effecting, now to be done by Memoran- 

dmn (Schedule D), 31 

Not to affect Rights of heritable Creditors who are not 

Parties to it, 31 

Ancestob's Debts (see Liability of Heir), 27 

Assignation of Wbits not necessabt in Gensbal Dispositions 

(see General Disposition), 31, 83 

Attestation of Deeds, 75 



Bankbuptct (Scotland) Act, 1856, J 118 Repealed, ... 89 

Effect of Repeal (see Heritable Securities), 90 

Booking, Tenubb of, Proyisions of Act as to Completion of Title 

to Burgage Subjects to apply to, 47 

Conveyances of Lands held by Booking may now be in same 

form as Feu, 47, 73 

BuBDENS, Real (see Real Burdens), 48 

BuBOAOE Subjects— 

Distinction between Burgage and Feu Lands as regards Com- 
pletion of Title abolished (see Completion of Title), . 46 
Proprietors of Land previously held Burgage may now grant Feus, 46 
Conveyances of Burgage Lands may now be in the same form 

as Feu, 47, 73 

Warrants of Registration required on all Deeds whether recorded 

in Burgh or other Registers of Sasines, . . . 47^ 98 

Cabbiages and Sebvices — 

May be commuted judicially or by Agreement, ... 20 

Either by Superior or Vassal, 20 

No Provision for Redemption of, 20 

Commutation by Agreement, 20 

By Application to Sheriff, 21 

Mode of completing Commutation and its Effect, . . 21 
Casualties — 

In Feus prior to Act, 3, 14 

Untaxed, payable by Corporations, 14 

Do. by Trustees, 14 

Taxed, payable on Sale or Transfer of Property as well as 

Death of Vassal, by Corporations and Trustees, • 14 

Do. do. by Persons having separate Interests, . . 15 
Where Trustees or Corporation cease to possess after paying a 

Composition, 15 

Commutation or Redemption, 16 
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Casualties — continued. 

Parties who are entitled to redeem or commute, . . . 17 

What Casualties may be redeemed, 17 

Entail no Bar to Redemption, 17 

Various Terms and Conditions of Redemption apart from 

Agreement, 18 

Terms of Commutation, 18 

Mode of carrying out Redemption (Schedule F), . . 18 

Charter of NoYodamus still competent, 19 

Consignation and Application of Redemption Money, where 

Casualties under Entail, 19 

Commutation, Mode of efifecting (Schedule G), . . . 20 

Result, 20 

Legal Casualties abolished in future Feus, .... 22 
In future Feus not lawful to stipulate for Casualties on suc- 
cession of Heir or acquisition of singular Successor or 

other uncertain Interval, 23 

But lawful to stipulate for Increase or Reduction of Feu- 
duty or periodical fixed Sum at certain Date, . . 23 
In Feus contracted prior to the Act but not granted. Casualties 

stipulated for may be oonyerted into Annual Sums, . 23 

Chanqes in Structure, &g., of Deeds (see Structure of Deeds 

and Solemnities of Deeds), 64 

Charter bt Progress ; its effect under former Law, ... 3 

Charters bt Progress, Abolition of, 2, 4 

Commencement of the Act, 1 

CoMMONTT, Decree of, Division of Completion of Title under, 37 

Crown Lands — 

Provisions as to, 96 

Commutation (see Casualties), 16 e^ seq, 

(and Carriages and Services), 20 et seq. 

Companies, Execution of Deeds by Companies registered under 

Acts of 1862 and 1867, 78 

Completion of Title — 

Abolition of Renewal of Investiture, leading object of Act, . 2 

Provisions of previously Existing Laws, . . . . 3 

Rights requiring Provision in Abolition, 4 

Charters and Writs by Progress abolished, .... 5 
Infeftment to imply Entry with Superior, <&c. (see Entry with 

Superior), '. 4 

Writs saved from Operation of Act, 12 

Constnictive Entry substituted for Writs by Progress, . . 27 
Two or more General Dispositions may be used as connecting 

links, .31 
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Completion of Title — continued. 

General Service, if Heir alive at the commencement of Act, 

equivalent to mortis causa General Disposition, . 32 
Nonage, Insanity, &c., of last Proprietor no objection to Gene- 
ral Service 32 

This Provision only permissive, 33 

Mode of completing Title under Constructive Personal Bight 

to Land (Schedule £), 34 

Names of intervening Proprietors essential in Petition, . . 35 
Cases where this Form not applicable or not imperative, . 35 

Upon Decree of Division of Commonty, .... 37 

Upon Decree of Sale under Glebe Lands Act, ... 38 

Of Trustees — 

Heir of last Trustee may complete Title, though Destina- 
tion does not include him^ 38 

Procedure in case of Trustee or Factor nominated by 

Court, 40 

Provisions of Trusts Act, 1867, and Consolidation, 1868, 

probably not repealed, 40 

Lands to vest ipso jure in successors of ex officio Trustees, 41 
Infeftment necessary to operation of this provision, 41 

Where Trustees or Executors named in mortis causa Deed, 

containing no Conveyance to them, . . . . 41 
New Principles introduced by this Provision, \ . 42 

Difficulties of Interpretation, 43 

To Obligations of Relief (Schedule M), 44 

Probate of Will, &c., may be used as Warrant for a Notarial 

Instrument, 45 

Incompetent to Challenge on this ground Notarial Instrument, 

expede before the passing of the Act, .... 45 
In Burgage Lands, distinction between them and Feu Lands, 

as regards completion of Title abolished, ... 46 

Title of such Feus already granted by Burgage Proprietors not 

to be challengeable although recorded in Burgh Register, 47 
Provisions of Act to include Booking Tenure, ... 47 

Forms of Conveyance, 47 

Warrant of Registration now necessary in Burgage Deeds, 47 

Section 141 of Consolidation Act, 1868, repealed, ... 47 
Real Burdens, title to be completed as in case of Heritable 

Securities, 49 

Recording in Register of Sasines substituted for Intimation 

as criterion of Preference, ..... 49 

Intimation of Assignation no longer necessary, . 48 

But still competent, . . . . . . 49 
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Completion of TitTjE— continued. 

Form of Deeds of Transfer of, 50 

Discussion as to mode of completing Title to, . . . 51 
Notarial Instrument recommended for completing Title for 

the first time, 52 

Warrant of Registration necessary, ..... 53 

Liability to Inventory Duty, 59 

Mode of making up Titles same as Heritable Securities, 
viz., Writ of Acknowledgment or Notarial Instru- 
ment, . . . . . . . . . 60 

Heritable Securities — 

Transmission of, from the Dead to the Living, ... 54 
New Form of Notarial Instrument (Schedule N), . . -. 54 
Challenge on certain grounds, of former Instruments incom- 
petent, 55 

Old Forms still competent, 55 

Entry with Superior incompetent, 55 

By Writ of Acknowledgment in favour of Executors nominate 

Disponee or Legatee, 56 

By Writ of Acknowledgment in favour of Heirs where Exe- 
cutors excluded, . 57 

Notarial Instruments in favour of Executors Nominate, Dis- 
ponee or Legatee, . . 58 

Of Adjudgers — 

To Land, repeal of Section 62 of Consolidation Act^ 1 868, 60 
To Heritable Securities, repeal of Section 129 of Consoli- 
dation Act, 1868, 62 

Differences between repealed and new provisions, . . 62 
Notarial Instrument on Decree of Adjudication of Herit- 
able Security or Assignation thereof competent,. . 63 
Services, Writs, and Precepts of clare constat — Certain 

objections not to be pleadable, ... ^. 80 

Conquest — 

Distinction between Heritage and Conquest Abolished, . 46, 98 

Consolidation of Property with Superiority — 

New Mode of effecting (Schedule C), 29 

Not to affect or extend the Rights of Over Superior, . . 30 
CoNSTRUCTrvB or Implied Entry (see Entry with Superior), jB, 6, 7, 8, 11 
Constructive Personal Rights to Land — 

(See Personal Right to Land— Completion of Title), . 34 

Corporations (see Casualties), 



Decree of Division of Commonty — 
Completion of Title under. 
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Decrkk of Sale of Qlebb Lamd.s — 

Completion of Title under, 38 

DsBDs (see Execution of Deeds), Changes in Structure of, 64 

Changes in Solemnities of Execution of, .... 74 

Not to be Invalid because Improbatire, .... 78 

Dkscbiftion of Lands by Reference (Schedule 0), ... 65 

DiscHABOE of Personal Obligations not to prejudice Heritable 

Security, 84 

" Dispone " no longer necessary in Conveyances, . . . ; 64 
Disposition, Genebal (see General Disposition), .31, 83 

Entail — 

No bar to Redemption of Casualties, 17 

Consignation and Application of Redemption Money of Casu- 
alties under Entail, 19 

Entry with Superior (see Investiture, Completion of Title) — 

Previous to Act, 3 

Its effects, .......... 3 

Casualties, 3 

Constructive or Implied, and its Effects, 5 

By Infeftment, 5 

Not to extend rights in Original Charter, ... 6 

Not to affect prohibition of Subinfeudation in Old Feus, 6 

Without notice to Superior, does not relieve last Vassal, . 7 
Infeftment of new Proprietor, as well as notice to Superior 

necessary before last Vassal relieved, ... 8 

Not to affect Supeiioi^s right to Casualties, Feu-duties, &c., i 1 

Form, &c., of Notioe to Superior (Schedule A), ... 9 

Entiy by Resignation now incompetent, 28 

Evidence of Notice, 10 

Non-entiy abolished, 11 

Process for recovering Payment of Casualties (Schedule B), 11 

Effect of Decree for Casualty, 12 

Compositions payable by Corporations, Trustees, &c., . . 14 
Redemption or Commutation of Casualties, . . . . 16 
Result of Provisions as to completion of Title (see Comple- 
tion of Title), 27 

In Heritable Securities incompetent, 55 

Entry, Term of, implied if not specified, 72 

Erasures in Record, Alteration of Law, 82 

Execution of Deeds, certain Solemnities now unnecessary, . 74 

By Parties who cannot write, 77 

Justices of the Peace as well as Notaries or Parish 

Ministers may sign for them (Schedule I), . 77 
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Execution of Deeds — contrntted. 

Ceremony of touching Pen dispensed with, ... 77 

One Notary and two Witnesses are sufficient, . . . 77 

Docquet must be holograph, 77 

By Companies under Acibs 1862 and 1867, .... 78 



1 



Feus apter the Act (see Future Feus), . . . 22 et seq. 
Feu and Burgage Tenure. Distinction abolished as regards Com- 
pletion of Title (see Completion of Title), ... 46 

Feu-Duty, Allocation of (see Allocation), 30 

In Future Feus must be of Fixed Amount (see Future Feus), . 22 
Future Feus — 

Feu-Duty must be of fixed amount or quantity, ... 22 

Legal Casualties abolished, 22 

Unlawful to stipulate therefor, 23 

Lawful to stipulate for Increase or Reduction of Feu-Duty, or 

periodical fixed sum at certain date, .... 23 
Certain exceptions as to Feus contracted to be made prior to 

commencement of Act, 23 

Provisions for Redemption of Casualties inapplicable to Future 

Feus, 24 

Feus may now be granted by Proprietors of Burgage Lands, . 46 

General Disposition — 

Assignation of Writs not necessary to Validity of, as a Mid- 
Couple, 31, 83 

Two or more may be used as Mid-Couples, .... 31, 83 
General Service equivalent to mortis causa General Disposition 
of Heir alive at commencement of Act (see Completion of 

Title), 32 

Glebe Lands (Scotland) Act, 1866, — 

Decree of Sale under, to have the effect of a Conveyance, . 38 

Heir (see Personal Right to Land), 24 «< seq. 

Limitation of liability of, for Ancestors' Debts, ... 27 

Titles of (see Completion of Title), 32, 57 

Where Character of, erroneously stated in Services, &c., . 80 

Heritage and Conquest — 

Distinction abolished, 46, 98 

Heritable Securities (see Completion of Title) — 

Transmission from the Dead to the Living, .... 54 
Completion of Title of General Disponees to (Schedule N), . 54 
Bntry of Craters in, with Superior incompetent, ... 55 
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Hkritable Secueities — coniintied. 

Completion of Title to, of Executor Nomiiiate, Disponee or 

L^atee by Writ of Acknowledgment, .... 56 

Do. of Heir hj do., Executors excluded, .... 57 
Do. by Notarial Instrument, of Executors Nominate, Disponee 

or Legatee, whether Executors excluded or not, . 58 

Completion of Title of Adjudgers to, 62 

Heritable Security and Personal Obligation therein to tranamit 

against Heir, and where agreed against Purchaser, . 83 

Form of enforcing Personal Obligation (Schedule K), 84 

Dischaige of Personal Obligation not to prejudice Security, 84 
Disencumbering Lands sold under, when no Surplus of Price 

(Schedule L, No. 1), 84 

Disencumbering do., when Dischaige cannot be obtained, 86 
Rights of Heritable Creditors when Mercantile Sequestration 

has occurred, . . ' 87 

Former Law on this subject, 87 

Extent of Preference after Sequestration, .... 88 

Section 118 of Bankruptcy (Scotland) Act, 1856, repealed, . 89 

Effect of Repeal, 90 

Effect of Provision of Act, 92 

Holograph Tsstahentart Writings to be held as Executed of 

the date they bear, 97 

Implied or Constructive Entry (see Entry with Superior), 5, 6, 7, 8, 11 

Implied Term of EntrT, where none specified in Conveyances, . 72 

Improbative Deeds not to be invalid, 78 

Inhibitions, Prescription of, reduced to five years, ... 95 

May be renewed (Schedule J), 96 

Interpretation Clause, 1 

Investiture, Renewal of abolition of, 2 

Law previous to Act, 3 

Rights and Inteiests provided for on Abolition, ... 4 

Judicial Factor (see Completion of Title), 40 

Justice of the Peace may now sign for Parties who cannot Write, 77 

LiABiLiTT ov Heir for Ancestor's Debts, 27 

Old Law on the Subject, 27 

Changes introduced by the Act, 27, 28 

Service with Specification no longer necessaiy to limit Heir's 

Liability, 27 

Maills and Duties, Action of, « • 88 
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Monopolies of Sufebiobs' Agents Abolished, . . . . 70, 98 

Negative Prescription not affected by the Act, « . . 95 

Non-Entry, Abolition of, . . . . . . . 11 

Notarial Execution of Deeds, 77 

Notarial Instruments — 

Two or more General Dispositions may be used as Warrants for, 31 

Probate may be used as a Warrant for, 45 

Title of Trustees or Executors named in mortis causa Deed 

without Conveyance (see Completion of Title), . . 41 

General Remarks as to Form of, 53 

Discussion of Schedules of, in Consolidation Act applicable to 
Completion of Title of General Disponees in Heritable 

Securities, 54 

New Form of, for do. (Schedule N), 55 

Challenge on certain Grounds of former Instruments incom- 
petent, 55 

Old Forms still competent, ....... 55 

Title of Executors Nominate, Disponee or Legatee to Heritable 

Securities, 58 

Notice to Superior (see Entry with Superior), . . 7, 8, 9, 10 

NovoDAMUs (Charter of) not Abolished, 12 

Competent to use in Redemption or Commutation of Casualties, 1 9 

Obligations of Relief — 

Completion of Title to, (Schedule M), 44 

Offices Abolished — 

Presenter of Signatures, 97 

Clerk to do., 97 

Offices, Duties of, to be regulated — 

Director, Deputy Directors, and Clerks of Chancery, \ 98 

Over-Superior, Consolidation not to affect Rights of (see Consoli- 
dation), 30 

Personal Right to Land — 

Evils of old Law, 24 

Now to vest by Heir's Survivance without service, . . 25 

Transmissible as if Heir held under unfeudalised Conveyance, 25 
Heir's Right may be challenged within twenty years after 

Infeftment and Possession, 26 

Modes of Challenge of Right in different circumstances, . . 26 

Legal Remedies as to Possession, 26 

Changes in Law as to liability of Heir for Ancestor's Debts, . 27 
Mode of completing Title under constructive Personal Rights 

to Lands (see Completion of Title) (Schedule E), . . 34 
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PicTiTioN FOR CoMPLsnoN OF TiTLK (Schedule £), (see Completion 

ofTitle) 34 

P08UC8810M OF HnB (see Personal Right to Land), 24 et seq. 

PancRiPTioK — 

Alteration in period of Positive, 93 

Period of, reduced to twenty years, 94 

If possession for thirty years, no Deduction for Minority, &c., 94 

Enactment does not apply to Servitudes, &c., .... 94 

Date of Operation of Provision, &c., 95 

Negative Prescription not included in Enactment, ... 95 

Inhibitions to prescribe in five years, 95 

May be renewed (Schedule J), 96 

Probate of Will — 

May be used as a warrant for Notarial Instrument, . 45 

Process for recovering payment of Casualties (see Entry with 

Superior), (Schedule B), 11, 12 

Prohibition of Subinfeudation in old Feus not affected by Act, . 6 

Incompetent in future, 70, 71 

Purpose of the Act, 1 

Real Burdens — 

Change in the law regarding them, ..... 48 

Intimation of Assignation no longer necessary, ... 48 

But still competent, 49 

Becording in Register of Sasines criterion of preference instead 

of intimation, 48 

Titles to be completed as in case of Heritable Securities, . 49 

Moveable as regards Succession, 49 

Form of Deeds of transfer of, . 50 

Discussion as to mode of completing the Title, . . . 51 
Notarial Instrument recommended for completing Title for the 

first time, 52 

Warrant of Registration necessary, 53 

Difference between Real Burdens and Securities by Bond and 

Disposition, 53 

Liable to Inventory-duty where Executors not excluded, 59 

Question as to Inventory-duty where Executors are excluded, 59 

Mode of making up Titles same as Heritable Securities, . 60 
Redemption and Commutation of Casualties (see Casualties), 

16, 17, e< seq, 

Redemftion-Monet, Application of, when Casualties under entail, 19 

Register of Sasines, Alteration of Law as to Erasures in Record, 83 

Registration, all Deeds to have Warrant before being recorded, . 98 

Relief, Obligations of (see Completion of Title), ... 44 
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Renewal of Investiture abolished, 2 

Report of Royal Commissioners, 1838, 17 

Reservations, &c., to affect Feuing Lands, may be referred to, . 68 

Resignation, Clause of, now unnecessary, .... 73 

Sale, Decree of, under Glebe Lands Act (see Completion of Title), 38 

Schedules, Remarks on D, £, and G, 99 

Service, Personal right to Land to vest by Heir's survivance with- 
out Service (see Personal Right to Land), .... 25 
Service with Specification now unnecessary (see Personal Right 

to Land), 27 

Service, General, equivalent to mortis causa general disposition 

(see Completion of Title), 32 

Service (Special and General) — 

Certain Objections to, not to be pleadable, .... 80 

Certain Objections to form of recording and extracting not to 

be pleadable, ......... 81 

Sheriff does not require to hold a Court for disposal of un- 
opposed Petition for, 98 

Services (see Carriages and Services), 20 

Solemnities of Execution of Deeds, Changes in (see Execu- 
tion of Deeds). 

Particulars not now necessary in Testing Clause, ... 74 

Is the Clause of Act retrospective ? 75 

Where parties cannot write (Schedule I), .... 77 

By Companies registered imder Acts of 1862 and 1867, . 78 
Structure of Deeds, Changes in — 

" Dispone'* no longer necessary m Conveyances, ... 64 

Description of Lands by Reference (Schedule 0), . . . 65 

Repeal of Section 11 of Consolidation Act, .... 66 
Reservations, Conditions, &c, to affect feuing Lands may be 

recorded, 68 

And may be imported into Deeds of Constitution or Trans- 
mission by reference, ...*... 68 
Conditions in favour of Superioi^s Agents declared inoperative, 

and prohibited in future, 70 

Prohibition of Subinfeudation in future incompetent, . . 70 

Implied Term of Entry where none specified, ... 72 

Clauses of Tenendas and Resignation now unnecessary, . . 73 

Relief from future Feu-duties, 73 

Subinfeudation, Prohibition of, in old Feus, not affected by Act, 6 

In future incompetent, . 70 

Subscriptions of Granter and Witnesses may be proved, . 78 
Superior, Entry with (see Entry with Superior), . . 3 ef seq. 
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Tenrndas now unnecessary, 73 

Term of Entry implied if none specified, 72 

TsflTAMSMTART WRiTiNOfl, HoLooRAPH, to be held as executed of 

the date they bear, 97 

Testing Clause, Particulars not now necessary in, . . . 74 

This Provision probably not retrospective, . 75 

Title of Heirs (see Completion of Title), 32 

Trustees — 

Compositions payable by (see Casualties), 14, 15 

Completion of Title by Heir of last Trustee, .... 38 

Completion of Title where Trustee or Factor appointed by Court, 4() 
Lands to vest ipso jure in Successors of ex officio Trustees if 

infeft, .... ..... 41 

Under mortis causa Deed not containing Conveyance may make 

up a Title (see Completion of Title), .... 42 

Vesting (see Personal Right to Land), Met seq. 

Warrants of Registration, required on all deeds to be recorded 

in Registers of Sasines, whether burgh or otherwise, . 47, 98 

Writ of Acknowledgment in completing Title to Heritable Se- 
curities (see Heritable Securities), 56, e^ seq. 

Writs or Precepts op Clare Constat, and Writs of 

Acknowledgment still competent, 12 

Certain Objections to, not to be pleadable, .... 80 

Writs by Progress, Abolition of, 2, 4 

Writer's Name and Designation not now necessary in testing- 
clause, 74 
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Professor More's Lectures. 



L(M tiirc.-^ on ihc Law ot Scotlninl, by the late JonxS. More, LL.D., S'^^-"^: 

]'\> !.- n!- ni s.''.t< I.-nv in tlic I'nivrr.-ity of Edinburgh. Edited-by cB^ay^J; 

.Ji.iiN .MI.xKKN, JC-q., Ailvocatf. Two Vuls., roval 8vo. Price ^*r-^: 

" W'^ \\ '']]: tl'.ii'i'' V( l!;':v"j rali'iil/.tfl to prove iMt o:;lr !■' tin' SfU'lcnt ii useful introduction ^;' ."^ '^ 

to ()).■ 1 ;.:, ,; '•-.■: tl -; I..iv.- < .f >.> •; I,,;!.']. Lnt .il-o t.) '■'■ ill ;i"-;i,.-> ;■.'/> ,i:i element Iiot WJtllOUt itS ^ '): i:' .:: 

i'T ■• • (• i:, ilic .--i r.t^ v.l.i».'!i inriiis ihc iii^);iiuiio:;,ii liicr>;:iire d our proicssion." — Journal of ^cr :~ :"_ 

Jiii'./'iii 'tl.'.f'. w-;s' ■:' r 

• Tl ' '' t' • re i ; Tvi S'c '.r!i l;iv\- b^iok extaiit in v.!,i !; a la-xy( r i= -o cure to find something ^i?,^; :^: 

<"•'•"■/ -i;' ■■; !; . , >,i ■ li !• I', r to AVe l:;tv<' ri" !ie-it;i; III ill rccoinmcnding the ^^^/:iL'. 

) i. I ■ !.•; V j . 1- a a Ui-L va'oi.iM'.- ami iiraclioally u.-eli.l aiUK:!''!! t" IhiJr libraries." — Couran^ o-,----' -- ■ 






Tlioms on Judicial Factors. 

A Tivatiso on Jmlirial Factors, Curator? Ijonis, and Managers of 

r>uri:l!-, \\\[h Ai'jMMi.lix of Acts of rariiamont and Sederunt, and 

riclativcanil Practical Forms. By Gkuiigk Uu^'terThoms, Esq,, 

Advocate. «Svo. Trice IGs. 

"Will Ivj fou'i'l to rf-iTit in r\n acre^^ib!'' form tho fruit? of a laborious and careful exami- 
nation of (h-^ (leci.l-'ii ca-". ami varnai.-. Acts of rarliament bearing on this important branch 
of the law." — Journal oj Jurisprudence. 
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Hendry's Manual of Conveyancing. Second Edition. 

A INIannal of Conveyancing, in tlic form of Examinations, embrac- 
ing bulli rersonal and Heritable Rights. By tlie late John H e nd 
E.-q., Writer to tlie Signet. Second Edition, carefully revised, by 
J. T. MownuAY, Esq., W.S. One Vol., 8vo. Price 15s. 

"The work, as coiioeted and enlartrcd by the learning' and the laI)ours of Mr Mowbray, is an 
excellent practical trea'.i-e on Sc'tiish C"nveyanciiiir ; and while "we advise every student to pro- 
cure a copy, and to stuiy it carncsily, wc think that the volume ouiLjht to be found in the library 
of every piactitioner, however limited or however extensive his conveyancing practice may be." — 
Glasgow Herald. 

♦' Mr Mowbray's labours have f,'reatly increased the value of the Manual. It was at first the 
work of a dilifrent student; it is now enriched by the commentaries of a shrewd and experienced 
man of business."— ,/t»urnai of Jurisprudence. 

Ross' Leading Cases. Mercantile Law. 

Leading Cases in tlie Commercial Law of England and Scotland, 
selected and arranged in systematic order, with Notes. By the late 
George Ross, Esq., Advocate, Professor of Scots Law in the 
University of Edinburgh. Three vols., royal 8vo. Price £3, 13s. 6d. 

" We have to thank Mr Ross for these very excellent and instructive Leading Cases. By 
their pre-eminent utility and authority, they commend themselves as well to the legal scholar 
as to the practical lawyer; and wc have risen from their study with the conviction that, by 
their publication the learned gentleman has most materially contributed to the jurisprudential 
literature of his country." — Law Magazine. 

Ross' Leading Cases. Land Rights. 

Leading Cases in the Law of Scotland ; — Land Rights. Prepaed 
from the original pleadings, arranged in systematic order, and eluci- 
dated by opinions of the Court never before published. By the late 
George Ross, Esq., Advocate, Professor of Scots Law in the 
University of Edinburgh. Three Vols., royal 8vo. Price £3, 3s. 









Menzies' Lectures on Conveyancing. Third Edition. 

Conveyancing according to the Law of Scotland, being the Lectures 
of the late Aij.an IMkxziks, Esq., A.M., Professor of Conveyan- ^T 
cing in the Univer.-ity of Edinburgh. Third Edition, containing q^. 
Notes on tiie Title's to Land (Scotland^ Acts, 1858 and 1860, other 
enactments, and I'cccnt decisions. Royal 8vo. Price £1, 153. 

"A t. xt b ' il. or stu Unt's beiik whirh can be depended upon, and read and remembered. 
'.cr i: ii..i\ ]]-\\c reiiiiiied to ni'Mieiiii.->e it and brin>^^ down the information to the latest date 
' n :iiMi 1; ;ii;d, so la:- as \ve cm see. tin.- tveaiise is as complete as if I'rofessor Menzies had 
o e.iil this tliii'd eelition himselt." — Scotsmaii. 
'• \V'' c >• ;jr/.;;.;aiL the eilitor on the truly admirable manner in which lie has discharged the 
very imiiurUuii diuics undertaken by him." — Glasgow Herald. 
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Home on Orimes. Fourth Edition 

Commentoiies on the Law of Scotland respecting Crimes By the 
Hon Dai id Hume, one of the Baions of Exchequei , with a Sup- ; 
plement by Benjamin Robert Bell, Esq , AdYOcate Two Vols , 
4to Puce £4, 4b 

Bbtod Humes work which muitalnByifomi Uie fouiiitaUOD of DU CninmBlJunsprndaDce- 
Kumear's Digest of Appeal Cases. 

Digest and Analytical Index of the Decisions in the House of 
Lords, on Appeal from Scotland, from the Union till Session 1864 
By John Boyd Kinnear Esq., Advocate, and of Lincoln's Inn . 
Barrister-at-Law. 8vo, Price los. 

%• This work, besides bringing into one view the whole Law of ' 
Scotland as settled by the House of Lords, contains refeiences to ! 
many decided points, in neaily evei7 department, which aie not ■■ 
noticed at all in the abstracts of the cases given in other Digests 

7et appearefl."— Joarnot of JuritpradfMt. i 



Stair's Instltntions. 

Institutions of the Law of Scotland.. By James Viscount Stair, 
with Notes and Illustrations by the late J. S. More, LL D , Pio- 
fessor of Scots Law in the University of Edinborgh. Two Vols , 
4to. Price £2, 12s. 6d. 



FubUshed every Week during Session. Price 6d. 

THE SCOTTISH LAW REPORTER, 

Containing Eeports by Jab. Dingwall Fordyce, M.A , ALEt 
Low, B.A., G. S. DnNDAS, B.A., and John J. Keid, BA, 
Advocates, of Cases decided in the Court of Session, Court 
of Justiciary, Court of Teinds, and House of Lords. 



FEEPABING FOB PUBLICATION. 

Erskine'3 Principles, by Oathrie. 

Principles of the Law of Scotland. By John Erskine of CaiTiock 
Fifteenth Edition, with Extracts from the Lectures of Gforgk 
MoiJt, Esq., lately Professor of Scots Law in the University of 
Edinburgh ; and Notes by WiiiiAM Guthrie, Esq,, Advocate 
One Vol., 8vo. Price 2l8. 

The Law of the Fann. 

A Practical Treatise on Leases, and Manual of the Law of Land- > 
lord and Tenant in Scotland. By William Guthrie, Esq , ' 

Advocate. i 

Treatise on the Law of Landlord and Tenant. 

With an Appendix, containing Forms of Leases. By Robert 
Hunter, Esq,, Advocate. Fourth Edition, carefully Revised 

Practical Treatise on the Law of Elections in Scotland, ' 

embodying the provisions of the Ballot Act, and other Recent | 
Statates affecting Elections. Second Edition. By Jamls ' 
Badenach Hicolbon, Advocate. ^S~ &. 



